








In a 1961 letter to Senator Clinton P. Anderson, Secretary of Agriculture
Orville L. Freemen made the following statement: “[t has long been the.policy
of the Department to make filings with appropriate State agencies and in
accordance with the procedures established by State law on waters needed in
connection with the development and administration of the National Forests.
In this way, we have endeavored to indicate those rights which are needed in
connection with the administration of the National Forests 'so that both the
State officials and those seeking to use the waters from the National Forests
would have information as to the needs of the Federal Government. The project
of making these filings is not complete but is proceeding as rapidly as funds
and manpower permit. The Department plans to continue this policy".

Following the decision in Arizona v. California, the Department of Justice
reiterating advice given in 1954, directed the Forest Service to stop seeking
to appropriate water for National Forest purposes under State law. The
Justice Department was concerned that the position of the United States
regarding the reservation doctrine could be undermined if Federal agencies
continued to follow individual State water law.

For a period of 15 years following Arizona v. California, the Forest- Service
was guided by the principle that most public water uses on the National
Forests, including stockwatering, were protected by the Federal reserved
rights doctrine. On July 3, 1978, the Supreme Court considered the question
of Federal reserved water rights and rendered an opinion that altered that
principle. In United States v. New Mexico, (438 U.S. 696 1978), the United
States Supreme Court narrowly interpreted the purposes for which reserved
water rights could be claimed under the 1897 Organic Act. The Court said that
only that water necessary for the maintenance of favorable conditions of water
flow, or that necessary to provide a continuous supply of timber, fell within
the reserved rights doctrine. Accordingly, no reserved water rights arose
under the 1897 Organic Act for stockwater. The grazing of stock on forest
lands was a “secondary use* of those lands, not a “primary purpose.* Water
for a secondary use must be acquired “in the same manner as any other public
or private appropriator®, i.e. under State law.

Following the New Mexico decision, the Forest Service, in consultation with
legal counsel and the Department of Justice, embarked upon a program of
acquiring water rights under State law for those uses not covered by Federal
reserved water rights. Current Forest Service policy for water uses and
development is contained in Chapter 2541 of the Forest Service Manual (FSM).
Policy directly related to stockwatering is summarized below. A complete copy
of FSM 2541 may be found in the Appendix.

2541.1 - Quantifying and Securing Water Rights for Uses of Nonreserved Water.
Water rights for water uses needed on acquired lands, and on reserved lands
when the reservation doctrine or other Federal law is not applicable, shall be
secured and exercised in accordance with State laws and- procedures.




2541.23 - Water Rights for Stockwater Developments. Some States have special
Taws and regulations regarding construction and use of stockwater
developments. Applications for water rights needed to meet range management
objectives shall be filed in accordance with State requirements, except where
a reserved right applies due to the inclusion of grazing or range improvement
as a specific purpose of a reservation. Include developments in remote dreads
and in normally dry drainages, even if filled by impoundment of storm waters,
where the water development may be contested by downstream water users.

2541.5 - Possessory Interest in Water Rights. The Forest Service conducts
many activities which require a direct use of water in meeting multiple use
management objectives. A wide variety of uses by other parties also take
place on National Forest System lands under permits, leases, easements,
contracts, or other authorizations granted by the Forest Service in accordance
with Federal law and regqulation. Many of these uses are directly related to
the Forest Service mission of meeting multiple-use management objectives, but
some are not. This section sets forth direction for determining who should
hold the possessory interest in water rights obtained under State law for
water uses on National Forest System lands.

2541.51 - Water Use by Forest Service and General Public. Water rights for
water used directly by the Forest Service and by the general public on
National Forest System lands shall be obtained in the name of the United
States. File for the appropriation of water for such uses if Federal water
rights are not applicable. Purchase necessary water rights i1f water cannot be
.appropriated under either Federal or State law (FSHM 2541.25).

2541.52 - Hater Use by Permwttees. Contractors and Others to Accomplish
Hultiple Use Management Objectives.

1. Valid water rights held by another party for existing water uses on
the National Forest System will be recognized. Water rights for water used by
permittees, contractors, and other authorized users of National Forest System
lands in carrying out activities directly related to Forest Service multiple
use objectives will be in the name of the United States when both the water
source and water use is on National Forest System lands, and one or more of
the following situations exist:

G National Forest management alternatives are limited if the
water right is held by another party,

b. National Forest management efficiency is hampered if the water
right is held by another party,

C. the Forest Service wants to continue the program or activity
when the current permittee, contractors, or other authorized user discontinues
operations. : |

2. Protest any water rights application by another party for new or
increased water uses covered by the above direction. Where a protest would be
futile for any reason, including requirements of State law that the water
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right be in the name of the actual water user, land occupancy and use will be.
conditioned upon the applicant securing water rights at the location specified
by the Forest Service and one of the following: |

_ a.  Provide that any water right acquired, other than by purchase,
in cennection with the authorized occupancy and use of National Forest System
lands shall be relinquished without compensation upon termination, revocation,
or abandonment of that authorized occupancy and use.

" b. Provide that the water right passes to the next party
authorized for that occupancy and use.

3. Where a water right covered by the direction set forth in this

section has already been granted to a private party in connection with an
occupancy and use authorized by the Forest Service, and the holder of the
right proposes -to sell, transfer, or otherwise cause the water to be used for

purposes other than that for which the right was granted, one of the following
actions shall be taken:

a. Protest in accordance with provisions of State law.

b. Negotiate the purchase or exchangé of such rights.

C. Institute condemnation proceedings, where fully justified.




MANAGEMENT IMPLICATIONS

The forest Service is responsible for managing, developing, and administering
the National Forest System under principles of multiple-use and sustained
yield. The Regional Forester's authority to requlate National Forest System
use and occupancy, or to prevent injury to property of the United States, may
not be limited by the appropriation of water by permittees .under State water
law. Control of water by a permittee can inhibit coordination and management
of the multiple uses of the National Forest. '

Listed below are several examples of how issuance of a water right to a
permittee could hinder Forest Service management of the wildlife and range
resources. :

Example 1. A permittee may elect not to use an allotment for reasons of
personal convenience. In such a situation, Forest Service policy includes
provision for permitting another livestock operator to utilize the available
forage. If a water right for stockwatering was held in the name of a
permittee, that permittee could prevent range use by a subsequent operator
simply by withholding the use of water. '

Example 2. It is not uncommon for a single stockpond or well to supply water
to Tivestock belonging to two or more permittees involving two or more
allotments. If the stockwatering water right was held by one of the
permittees, then that permittee could legally exclude others from using the
stockpond and thereby restrict range use.

Example 3. Stockwater along livestock driveways is needed for livestock not
owned by the resident permittee during movement across National Forest lands
by another party. The individual trailing their livestock could be legally
excluded from using stockwater if the United States did not control the water
right.

Example 4. If a grazing permittee waived his permit to the United States, and
the base property or the permitted livestock was sold to a third party, the
Forest Service could consider issuance of a new permit to the third party.

The Forest Service would be unwilling to do so, however, unless the new
applicant held all water rights for the stockwater involved. Delays in
issuing permits for grazing could result until all paper work for water rights
transfer was final.

Example 5. If a permittee held a water right on National Forest System land
involved in a proposed land exchange, transfer of the water right would
further complicate an already complicated procedure.

Example 6. A permittee holding a stockwatering water right could
unnecessarily prevent the use of availuable water by wildlife.
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Example 7. The Forest Service might find it necessary to close a range

allotment to grazing, either temporarily or permanently. The former permittee
holding a stockwatering water right could transfer the water right off of the

National Forest, thus preventing use by wildlife. In addition, future
grazing, recreation, or other uses would be restricted or precluded.

Example 8. A certificate issued to a permittee may make it difficult for the
Federal Tand agency to implement water conservation measures.

Example 9. In some areas, guides having special use permits lead tourists
tﬁroqgh wilderness areas on pack animals. Actions of private individuals
holding water rights could adversely impact such recreational uses. *




SUMMARY

The Forest Service believes it is essential for water rights to remain with
the land, rather than with individual permittees. This provides the
flexibility necessary for management of the National Forests and grasslands in
the public interest, regardless of who the permittee may-be. It is for this
reason that all water rights applications by other parties are protested where
the water source is on land administered by the Forest Service, and where the
water use might curtail or result in less efficient Forest Service

management. The Forest Service believes this policy serves both the graz1ng
permittees' interest and that of the the public's, and that it is the most
logical way of assuring that the water needed for support of all activities
will continue to be available.
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