
FEDERAL JURISDICTION WITHIN STATES
 

The Breakdown of Federalism 1819 through 1997
 

A Summary of Case Law 



The finding. herein are based upon the following united State. 
Supreme Court rulings. I recomnend to all who are concerned, that 
you obtain copies of these decisions and .tudy th8a in detail. 

Twenty-eight Supreme Court decisions dealing with Article IV 
jurisdiction, or the ·Property Clause-. 

Sere v. Picot, 6 Cranch, 332, 3 L. ed. 240 (1810) 

M'Culloch v. Maryland, 4 Wheat. 316, 4 L Ed 579 (1819) 

American Ins. Co. v. Canter, 26 US 511, 546, 1 Pet. 511, 7 L Ed 24 
(1828) 

Benner v. Porter, 9 How. 235, 13 L Ed 119 (1850) 

Webster v. Reid, 52 US 437 (1850) 

Cross v. Harrison, 57 US 164 (1853) 

Goodrich v. Guthrie, 58 US 284 (1854) 

Clinton v. Englebrecht, 80 US 434 (1871) 

Reynolds v. U.S., 98 US 145 (1878) 

Murphy v. Ramsey, 114 US 15, 44 [29: 47, 57] (1884) 

Church of Jesus Christ of Later-Day Saints v. U. S.,136 US 1,34 L. 
ed., 10 S Ct Rep. 792 (1890) 

Shively v. Bowlby, 152, U.S. 1, 38 L. ed. 331, 14 Sup. Ct. Rep. 
548, (1894) 

Ward v. Race Horse, 163 US 504, 16 S Ct 1076, 41 L Ed 244 (1896) 

De Lima v. Bidwell, 182 US 1, 45 L Ed 1041, 21 S Ct 743 (1900) 

Downes v. Bidwell, 182 US 244, 45 L. ed. 1088, 21 S Ct 770 (1901) 

Dooley v. U. S . , 182 US 222, 45 L Ed 1074, 21 S Ct 762 (1901) 

Dooley v. U. S . , 183 US 151, 46 L Ed 128, 22 S Ct 62 (1901) 

Hawaii v. Mankichi, 190 US 197, 47 L Ed 1016, 23 S Ct 787 (1903) 

Dorr v. U.S., 195 US 138, 49 L Ed 128, 24 S Ct 808, 1 Ann Cas 697 
(1904) 
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Dowdell v. U.S., 221 US 325, 55 L Ed 753, 31 S Ct 590 (1911) 

Ocampo v. U.S., 234 US 91, 98 L Ed 1231, 34 S Ct 712 (1914) 

Public Utility Comrs. v. Ynchausti, 251 US 401, 64 L Ed 327, 40, S 
Ct 277 (1920) 

Balzac v. Porto Ricco, 258 US 298, 66 L Ed 627, 42 S Ct 343 (1922) 

Cincinnati Soup Co. v. U.S., 301 US 308, 81 L Ed 1122, 57 S Ct 764 
(1937) 

Ex Parte Bakelite Corporation, 279 US 438, (1939) 

Hooven & Allison v. Evatt, 324 US 652, 65 S Ct 870, 89 L Ed 1252 
(1944) 

Torres v. Puerto Rico, 442 US 465, 442, US 465, 99 S Ct 2425, 61 L 
Ed 2d 1 (1979) 

Northern Pipeline Co. v. Marathon, 458 US 50, 73 L Ed 2d 598, 102 
S Ct 2858 (1982), 

The Dred Scott v. Sandford case, (60 OS 393 (1856), which 
distingwishes itself from other Supreme Court decisions in that it 
states repedidly, that the "property clause" or "territorial 
clause", as it was called durring that period, applied to the 
Northwest Territory only, and not to later aquiered territory. 

Twenty four Supreme Court decisions which illustrate the evolution 
and corruption of Article :I, Sec. 8, Clause 17, the -enclave 
Clause-. 

United States v. Gratiot, 39 U.S. (14 Pet.) 526, 537, 10 L. Ed. 573 
(1840) 

Pollard v. Hagan, 44 US 212, 3 How. 212 11 Led. 565 (1845) 

Gibson v. Chouteau, 80 U.S. (13 Wall.) 92, 99, 20 L. Ed. 534 (1871) 

Fort Levenworth v. Lowe, 114 US 525 (1885) 

Camfield v. U.S., 167 US 518, 17 S Ct 864,42 LEd 260, (1897) 

Ohio v. Thomas, 173 US 276, 283, 19 S Ct 453, 455, 43 L Ed 699 
(1899) 

Coyle v. Smith, 221 US 559 (1911) 
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Light v. United States, 220 U.S. 523, 537, 31 S. Ct. 485, 488, 55 
L. Ed. 570 (1911) 

United States v. Midwest Oil Co., 236 US 459, 474, 35 S Ct 309,
 
313, 59 L Ed 673 (1915)
 

Utah Power & Light Co. v. U.S., 243 US 389, 405, 37 S Ct 387, 389,
 
61 L Ed 791 (1917) 

McKelvey v. U.S., 260 US 353, 359, 43 S Ct 132, 134, 67 L Ed 301 
(1922) 

Sinclair v. U.S., 279 US 263, 297, 49 S Ct 268, 273, 73 L Ed 692
 
(1929)
 

Surplus Trading Co., v Cook, 281 US 647, 650, 50 S Ct 455, 456, 74
 
L Ed 1091 (1930)
 

James v. Dravo Contracting Co., 302 US 134, 147-149, 58 S Ct 208,
 
215-16, 82 L Ed 155 (1937)
 

Collins v. Yosemite Park Co., 304 US 518, 528-530, 58 S Ct 1009,
 
1013-14, 82 L Ed 1502 (1938)
 

United States v. San Francisco, 310 U.S. 16, 29, 60 S. Ct. 749, 84
 
L. Ed. 1050 (1940)
 

Pacific Coast Dairy v. Dept. of Agriculture of Cal., 318 US 285, 63 
S Ct 628, 87 L. Ed 761, (1943) 

Wilson v Cook, 327 US 474, 487-488, 66 S Ct 663, 669-70, 90 L Ed 3 
(1946) 

United States v. California, 332, U.S. 19, 27, 67 S. Ct. 1658, 91 
L. Ed. 1889 (1947)
 

FPC v. Idaho Power Co., 344 US 17, 21, 73 S Ct 85, 87, 97 L Ed 15
 
(1952)
 

Alabama v. Texas, 347 U.S. 272, 273, 74 S. Ct. 481, 98 L. Ed. 689 
(1954) 

Paul v. U.S., 371 US 245, 264, 83 S Ct 426, 437, 9 L Ed 2d 292, 
(1963) 

Kleppe v New Mexico, 426 US 529, 49 L Ed 2d 34 (1976) 

California Coastal Commission v. Granite Rock Co., 480 US 572, 94 
L Ed 2d 577, 107 S Ct 1419 (1987) 
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Three cases dealing with Magistrate Courts.
 

United States v. Raddatz, 447 US 667 (1980)
 

Gomez v. United States, 490 US 858 (1989)
 

Peretz v. United States, 501 US 923 (1991)
 

Two cases addressing the federal right of eminent domain.
 

Kohl v. United States, (1876)
 

United States v. Jones, (1883)
 

Three cases dealing with federally created ·publie rights·.
 

Dem ex demo Murray v. Hoboken Land & IMP. Co., 59 US 272 (1855)
 

Crowell v. Benson, 285 US 22 (1932)
 

Atlas Roofing Co. v. Occupational Safety Comm'n, 430 US 442 (1977)
 

ODe case defining the character of legislative courts as 
articulated by the Supreme Court. 

United States v, Will, 449 US 200 (1980) 

Five cases dealing with the character and scope of the courts of 
the District of Columbia. 

Kendell v. US Ex ReI. Stocks, 37 US 524, 12 Pet. 524 (1838) 

Keller v. Potomac Electric Power Co., 261 US 428, 43 S. Ct 445, 
(1923) 

Ex Parte Bakelite Corp., 279 US 438 (1929) 

O'Doneghue v. United States, 289 US 516 (1933) 

Mookini et ale v. United States, 303 US 201 (1938) 

The United States v. Midwest Oil Company case, 236 US 459 (1915), 
which addresses the authority or the lack thereof for Federal 
withdrawals, Forest Reserves and other reservations. 

Cappaert v. United States, 426 US 128, 48, L. Ed. 2d 523 (1976), 
addresses the question or federal reserved water rights. 
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A brief overview of the Articl. IV JUrisdictional qu••tion 

When the United States Constitution was drafted in 1787, Article 
IV, Section 3, Clause 2, was added so as to provide for the 
governance of the Northwest Territory, (which were lands that had 
been claimed by England prior to the Revolutionary War that were 
not within the boundaries of any of the thirteen original states) . 

Early in it's history, Art. IV, Sec. 3, CI. 2, which states, "The 
Congress shall have Power to dispose of and make all needful Rules 
and Regulations respecting the Territory or other Property 
belonging to the United States ... ", was referred to by the courts 
as the "territorial clause". Later and to the present, the courts 
have referred to Art. IV, Sec. 3, CI. 2, as the property clause". 

The accepted rational adopted by the Court to explain the purpose 
of the "property clause" is this; since territory, (that being the 
Northwest Territory early in the history of the United States), was 
not within any incorporated "state", then it must be held or owned 
by all of the organized states in corranon. And under such a status, 
would be governed by all of the "States" equally by and through 
Congress, representing the "States". 

It is for this reason that territories are not governed in the same 
manner that "states" are. Since territory is not within anyone 
state, and since it is owned by all of the "states" equally, the 
courts have held that it is not subject to constitutional 
limitations - Congress governs - and in this instance, Congress's 
power is complete, sUbject only to the will of the people within 
the organized "States", acting through Congress. 

This interpretation has been upheld in twenty-eight Supreme Court 
decisions, beginning with the American Insurance Co. v. Canter Case 
in 1828, and at least up until the Northern Pipe Line v. Marathon 
Case in 1982. Only in the Dred Scott case did the Court hold that 
Art. IV, Sec. 3, Cl. 2, only applied to the North West Territory. 

When recent question have arisen concerning federal control of the 
public lands, the government has sighted Kleppe v. New Mexico, as 
authorizing Article IV jurisdiction within states. And Indeed, the 
Kleppe case does uphold such a notion. In fact, the Kleppe case 
does not stand alone on the question. There are a good many 
Supreme Court decisions which support the Kleppe holding. Therein 
lies the problem. The Court itself has created a paradox of 
conflicting decisions. On one hand the Court has said repeatedly 
that Article IV jurisdiction cannot be exercised within a State, 
yet in other instances they have condoned such jurisdiction. But 
even more importantly, the question arises, what of the people's 
rights under the Constitution? How can it be that the federal 
government can exercise Article IV jurisdiction over vast areas 
within incorporated States when the Court itself has said in so 
many instances that it strips citizens of their Constitution's 
protection. 
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Explanation 

Note; on the foregoing pages, principle cases dealing with fed7ral 
jurisdiction within States are listed in two separate categor1es. 
First are twenty-eight decisions dealing with "Article IV 
Jurisdiction", and second, are twenty-four cases dealing with what 
is termed, "the evolution and corruption of Article I, Sec. 8, 
Clause 17". 

The reason for listing these cases in this manner is to illustrate 
the paradox mentioned earlier. The Court in the first instance has 
consistently held that Article IV Jurisdiction is outside the 
Constitution and cannot be exercised within States, while the 
second group of cases show the evolution or change in 
interpretation which has led to the sanctioning of Article IV 
Jurisdiction within States. 

The remaining cases listed, involving Magistrate Courts, rights of 
eminent domain, federally created public rights, and the Courts of 
the District of Columbia are added so as to present a more 
understandable picture of the true character of the various 
jurisdictions that are being exercised by the federal government. 

Federally created rights versus Constitutional rights 

Embarrassed by the fact that the Court had ruled that citizens 
living outside of the Union were not subj ect to Constitutional 
protections, Congress added within Rev. Stat. Sec. 1891, a general 
provision which states, "the Constitution and all laws of the 
United States which are not locally inapplicable shall have the 
same force and effect within all the organized territories, and in 
every territory hereafter organized, as elsewhere within the United 
States." 

Even so, in actuality, citizens made subject to Article IV remain 
outside of the Constitution, for such rights, when granted by 
Congress are not inalienable. As the Court itself has said, 
Federally granted rights can be abolished by act of Congress at any 
time. In addition, as time has demonstrated, all new legislation 
passed by Congress is equal in power to Rev. Stat. Sec. 1891, or 
possibly even overriding. Therefore, it has been the practice of 
the Court, when addressing legislative questions, to look to the 
Congressional act or acts relating to the subj ect at hand when 
determining questions of personal rights rather than to Sec. 1891. 
In other wards, if a question arises over the implementation of the 
Endangered Species Act for example, the Court will not necessarily, 
look to Sec. 1891 in determining if due process has been provided. 
Instead, the Court will look to the Endangered Species Act itself, 
or to other acts relating to federal land management when 
determining what process is required. 

7 



The full meaning of the phrase, -without limitation-, and how its 
been defined by the Court. 

The Supreme Court of the United States has ruled that pursuant to 
it's Article IV powers, Congress can: 

repeal the charter of a church, Church of Jesus Christ of Later­
Day Saints v. U. S.. 136 US 1, 34 L. Ed, 10 S Ct Rep. 792; 

abridge a person's right to vote. Murphy v. Ramsey, 114 US 15, 44 
[29: 47, 57]; 

abolish the right of trial by jury. Dorr v. United States, 195 US 
138, 49 L Ed 128, 24 S Ct 808, 1 Ann Cas 697; 

abolish any right it may have previously conferred; or it may 
modify or abridge such a right, as it may deem expedient, Murphy 
v. Ramsey, 114 US 15, 44 [29: 47, 57]. 

Beginning with the decision in American Insurance Co. v. Canter, 
the Supreme Court has ruled repeatedly that, when exercising 
Article IV jurisdiction, Congress possesses the combined powers of 
both the federal and state governments. This finding has serious 
implications for all who are made subject to such jurisdiction. 

Justice Brennan when writing the decision in Northern Pipeline Co. 
v. Marathon said: 

Basic to the constitutional structure established by the 
Framers was their recognition that liThe accumulation of 
all powers, legislative, executive, and judiciary, in the 
same hands, whether of one, a few, or many, and whether 
hereditary, self appointed, or elective, may justly be 
pronounced the very definition of tyranny. II The 
Federalist No. 47, p. 300 (H. Lodge ed. 1888) (J. 
Madison). To ensure against such tyranny, the Framers 
provided that the Federal Government would consist of 
three distinct Branches, each to exercise one of the 
governmental powers recognized by the Framers as 
inherently distinct. "The Framers regarded the checks and 
balances that they had built into the tripartite Federal 
Government as a self -executing safeguard against the 
encroachment or aggrandizement of one branch at the 
expense of the other. II Buchley v. Valeo, 424 US 1, 122, 
46 L Ed 659, 96 S Ct 612 (1976) (per curiam) . 

The Court has only recently reaffirmed the significance 
of this feature of the Framers' design: "A Judiciary 
free from control by the Executive and Legislature is 
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essential if there is a right to have claims decided by 
judges who are free from potential domination by other 
branches of government." United States v. Will, 449 US 
200, 217-218, 66 L Ed 2d 392, 101 S Ct 471 (1980). 

Justice O'Connor, in delivering the opinion of the Court in New 
York v. United States, 505 U.S. - , 120 L. Ed. 2d 120, 112 S. Ct. 
(1992), said: 

The Constitution does not protect the sovereignty of 
States for the benefit of the States or state governments 
as abstract political entities, or even for the benefit 
of the public officials governing the States. To the 
contrary, the Constitution divides authority between 
federal and state governments for the protection of 
individuals. State sovereignty is not just an end in 
itself: "Rather, federalism secures to citizens the 
liberties that derive from the diffusion of sovereign 
power". Coleman v. Thompson, 501 US --, 114 L ed 2d 640, 
111 S Ct 2546 (1991). "Just as the separations and 
independence of the coordinated Branches of the Federal 
Government serves to prevent the accumulation of 
excessive power in anyone Branch, a healthy balance of 
power between the States and the Federal Government will 
reduce the risk of tyranny and abuse from either front." 
Gregory v. Ahcroft, 501 US, at --, 155 L ed 2d 120, 112 
S Ct (1992). See The Federalist No. 51, p 323. 

The Supreme Court in Murphy v. Ramsey, 114 US 15, 44 [29: 47, 57], 
said; "The people of the United States, as sovereign owners of the 
Nation's territory, have supreme power over them and their 
inhabitants." 

The exercise of Article IV jurisdiction within states deprives 
citizens os the Public Land States equal protection under the 
privileges and immunities clauses which are incorporated in both 
the Fourteenth Amendment of the United States Constitution and 
Article IV, Section 2 of the United States Constitution. As an 
example, where citizens of New Jersey participate in the election 
of a local Sheriff who enforces nearly every law as it relates to 
the local community, in Nevada we have practically no say at all as 
to who will enforce the federal laws which are applied to the 
majority of the area within our County. 

The same can be said of the selection of judges. Rather than being 
selected by the people within the district in which they serve, 
federal jUdges are selected by persons representing all of the 
several states. As a result the citizens of Nevada are suppressed 
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economically - for those persons living in New York, New Jersey, or 
Pennsylvania don't care about the economic wellbeing of citizens in 
Nevada, their interest in Nevada lies in its recreational and 
aesthetic potential. As far as they are concerned, they don't 
necessarily want to see mining, ranching ad certain other 
activities occurring on "their lands". 

Simply stated, citizens of the Public Land States are unequal to 
others in their right to the exercise of municipal government. As 
it is, everyone outside of the State of Nevada has as much say as 
to what laws are applied within our counties as does any Nevada 
citizen. But the same situation does not exist for the New Jersey 
citizens, for we in Nevada have nothing at all to say concerning 
the governance of local affairs in that State. 

This places citizens of the Public Lands States in the same 
situation to which the citizens of the colonies found themselves 
prior to the American Revelation. In the Colonist's time it was 
the people of England that dominated and controlled the politics of 
the Colonies - whereas in Nevada, it is the people of the several 
states who dominate local affairs. 

Municipal government 

Once a State is incorporated into the Union, its inhabitants come 
under the full protection of the Constitution of the United States. 
They then are citizens of both the Union, and the State in which 
they reside. It is under this status that "citizens" obtain their 
rights to municipal government, for it is the Constitution which 
requires that States be formed, and it is the States which provide 
for the formation of county and city governments. 
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Thomas Jefferson and the purchase of the Louisiana Territory 

Justice Brown, in writing the decision for the court in Downes v. 
Bidwell (1901), gave a good account of the history leading up to 
the emergence Article IV Jurisdiction. He wrote: 

The federal government was created in 1777 by the union 
of thirteen colonies of Great Britain in "certain 
articles of confederation and perpetual union," the first 
one of which declared that "the stile of this confederacy 
shall be the United States of America." Each member of 
the confederacy was denominated a state. Provision was 
made for the representation of each state by not less 
than two nor more than seven delegates; but no mention 
was made of territories or other lands, except in article 
11, which authorized the admission of Canada, upon its 
"acceding to this confederation," and of other colonies 
if such admission were agreed to by nine states. At this 
time several states made claims to large tracts of land 
in the unsettled west, which they were at first 
indisposed to relinquish, Disputes over these lands 
became so acrid as nearly to defeat the confederacy, 
before it was fairly put in operation. Several of the 
states refused to ratify the articles, because the 
convention had taken no steps to settle the titles to 
these lands upon principles of equity and sound policy; 
but all of them, through fear of being accused of 
disloyalty, finally yielded their claims, though Maryland 
held out until 1781. Most of the states in the meantime 
having ceded their interests in these lands, the 
confederate Congress, in 1787, created the first 
territorial government northwest of the Ohio river, 
provided for local self-government, a bill of rights, a 
representation in Congress by a delegate, who should have 
a seat "with a right of debating, but not of voting," and 
for the ul timate formation of states therefrom, and their 
admission into the Union on an equal footing with the 
original states. 

The confederacy, owing to well-known historical reasons, 
having proven a failure, a new Constitution was formed in 
1787 by "the people of the United States" "for the United 
States of America," as its preamble declares. All 
legislative powers were vested in a Congress consisting 
of representatives from the several states, but no 
provision was made for the admission of delegates from 
the territories, and no mention was made of territories 
as separate portions of the Union, except that Congress 
was empowered "to dispose of and make all needful rules 
and regulations respecting the territory or other 
property belonging to the United States." 
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The question of the legal relations between the states 
and the newly acquired territories first became the 
subj ect of public discussion in connection with the 
purchase of Louisiana in 1803. 

This purchase arose primarily from the fixed policy of 
Spain to exclude all foreign commerce from the 
Mississippi. This restriction became intolerable to the 
large number of immigrants who were leaving the eastern 
states to settle in the fertile valley of that river and 
its tributaries. After several futile attempts to secure 
the free navigation of that river by treaty, advantage 
was taken of the exhaustion of Spain in her war with 
France, and a provision inserted in the treaty of October 
27, 1795, by which the Mississippi river was opened to 
the commerce of the United States. 8 Stat. at L. 138, 
140, art. 4. In October, 1800, by the secret treaty of 
San Ildefonso, Spain retroceded to France the territory 
of Louisiana. This treaty created such a ferment in this 
country that James Monroe was sent as minister 
extraordinary with discretionary powers to co-operate 
with Livingston, then minister to France, in the purchase 
of New Orleans, for which Congress appropriated 
$2,000,000. To the surprise of the negotiators, 
Bonaparte invited them to make an offer for the whole of 
Louisiana at a price finally fixed at $15,000,000, It is 
well known that Mr. Jefferson entertained grave doubts as 
to his power to make the purchase, or, rather, as to his 
right to annex the terri tory and make it part of the 
United States, and had instructed Mr. Livingston to make 
no agreement to that effect in the treaty, as he believed 
it could not be legally done. Owing to a new war between 
England and France being upon the point of breaking out, 
there was need for haste in the negotiations, and Mr. 
Livingston took the responsibility of disobeying his 
instructions, an, probably owing to the insistence of 
Bonaparte, consented to the 3d article of the treaty, 
which provided that "the inhabitants of the ceded 
territory shall be incorporated in the Union of the 
United States, and admitted as soon as possible, 
according to the principles of the Federal Constitution, 
to the enj oYment of all the rights, advantages, and 
immunities of citizens of the United States; And in the 
meantime they shall be maintained and protected in the 
free enj oYment of their liberty, property, and the 
religion which they profess." [8 Stat, at L. 202.] This 
evidently committed the government to the ultimate, but 
not to the immediate, admission of Louisiana as a state, 
and postponed its incorporation into the Union to the 
pleasure of Congress. In regard to this, Mr. Jefferson, 
in a letter to Senator Breckinridge of Kentucky, of 
August 12, 1803, used the following language: "This 
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treaty must, of course, be laid before both Houses, 
because both have important functions to exercise 
respecting it. They, I presume, will see their duty to 
their country in ratifying and paying for it, so as to 
secure a good which would otherwise probably be never 
again in their power. But I suppose they must then 
appeal to the nation for an additional article to the 
Constitution approving and confirming an act which the 
nation had not previously authorized. The Constitution 
has made no provision for holding foreign territory, 
still less for incorporating foreign nations into our 
Union. The Executive, in seizing the fugitive occurrence 
which so much advances the good of our country, have done 
an act beyond the Constitution." To cover the questions 
raised by this purchase, Mr. Jefferson prepared two 
amendments to the Constitution, the first of which 
declared that "the province of Louisiana is incorporated 
with the United States and made part thereof;" and the 
second of which was couched in a little different 
language, viz.: "Louisiana, as ceded by France to the 
United States, is made a part of the United States. Its 
white inhabitants shall be citizens, and stand, as to 
their rights and obligations, on the same footing as 
other citizens in analogous situations." But by the time 
Congress assembled, October 17, 1803, either the argument 
of his friends or the pressing necessity of the situation 
seems to have dispelled his doubts regarding his power 
under the Constitution, since in his message to Congress 
he referred the whole matter to that body, saying that 
'with the wisdom of Congress it will rest to take those 
ulterior measures which may be necessary for the 
inunediate occupation and temporary government of the 
country; for its incorporation into the Union. " 
Jefferson's Writings, vol. 8, p. 269. 

Thus the first step was taken leading to the creation of Article IV 
Jurisdiction. Later, Florida, the Oregon Territory and the vast 
Southwest were acquired by the United States, as well as Porto 
Rico, Guam and the Philippines. Soon, questions arose concerning 
imports and exports between business interest within the States and 
those operating within the various territories. Questions of the 
status of citizens in relation to the Constitution arose. And as 
questions were answered by the Courts, Article IV jurisdiction was 
created, defined and enlarged. Exerts from some of the more 
important of these cases follow. 
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American Insurance Company v. Canter, 26 US 511, 546, 1 Pet. 511, 
7 L Bd 24 (1828) 

The American Insurance Company v. Canter case is considered the 
foundation case which defines the scope of Article IV jurisdiction. 
Chief Justice Marshall, in writing the decision for the Court said, 
although not necessarily in the following sequence: 

The Constitution of the United States confers, 
absolutely, on the government of the Union, the power of 
making war, and of making treaties. Consequently, the 
government possesses the power of acquiring territory, 
either by conquest or by treaty. 

* * * 
The right, therefore, of acquiring territory' is 
altogether incidental to the treaty-making power, and 
perhaps to the power of admitting new states into the 
Union; and the government of such acquisitions is, of 
course, left to the legislative power of the Union, so 
far as the power is uncontrolled by treaty. 

* * * 
On the 2d of February 1819, Spain ceded Florida to the 
United States. The 6th article of the treaty of cession, 
contains the following provision -- 'The inhabitants of 
the territories, which his Catholic majesty cedes to the 
United States by this treaty, shall be incorporated in 
the Union of the United States, as soon as may be 
consistent with the principles of the federal 
Consti tution ... 

* * * 
In the mean time, Florida continues to be a territory of 
the United States; governed by virtue of that clause in 
the Constitution, which empowers Congress 'to make all 
needful rules and regulations, respecting the territory, 
or other property belonging to the United States.' 

* * * 
Perhaps the power of governing a territory belonging to 
the United States, which has not, by becoming a state, 
acquired the means of self-government, may result 
necessarily from the facts, that it is not within the 
jurisdiction of any particular state, and is within the 
power and jurisdiction of the United States. 

* * * 
Whichever may be the source, whence the power is derived, 
the possession of it is unquestioned. In execution of 
it, Congress, in 1822, passed 'an Act for the 
establishment of a territorial government in Florida;' 
and, on the 3d of March 1823, passed another Act to amend 
the Act of 1822. Under this Act, the territorial 
legislature enacted the law now under consideration. 

* * * 
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The 7th section of the Act of 1823, vests the whole 
judicial power of the territory 'in two Superior Courts, 
and in such inferior Courts, and justices of the peace, 
as the legislative council of the territory may from time 
to time establish.' 

* * * 
It has been contended, that by the Constitution the 
judicial power of the United States extends to all cases 
of admiralty and maritime jurisdiction; and that the 
whole of this judicial power must be vested 'in one 
Supreme Court, and in such inferior Courts as Congress 
shall from time to time ordain and establish.' Hence it 
has been argued, that Congress cannot vest admiralty 
jurisdiction in Courts created by the territorial 
legislature. 

* * * 
We have only to pursue this subject one step further, to 
perceive that this provision of the Constitution does not 
apply to it. The next sentence declares, that 'the 
Judges both of the Supreme and inferior Courts, shall 
hold their offices during good behavior.' The judges of 
the Superior Courts of Florida hold their offices for 
four years. These Courts, then, are not Constitutional 
Courts, in which the judicial powers conferred by the 
Constitution on the general government can be deposited. 
They are incapable of receiving it. They are legislative 
Courts, created in virtue of the general right of 
sovereignty, which exist in the government, or in virtue 
of that clause which enables Congress to make all needful 
rules and regulations, respecting the territory belonging 
to the United States. The jurisdiction with which they 
are invested, is not a part of that judicial power, which 
is defined in the third article of the Constitution, but 
is conferred by Congress, in the execution of those 
general powers which that body possesses over the 
terri tories of the Uni ted Sates. Al though admiral ty 
jurisdiction can be exercised in the states, in those 
Courts, only, which are established in pursuance of the 
third article of the Constitution; the same limitation 
does not extend to the territories. In legislating for 
them, Congress exercises the combined powers of the 
general, and of a state government. 

15
 



Benner v. Porter, 50 US 235, 9 Bow. 235, 13 L Bd 119 (1850) 

A Territorial Court for the Florida Territory was established by 
Act of Congress in 1828. Florida was admitted to the Union on the 
3d of March, 1845. The suit in question was commenced on March 
24th, 1946, and a decree pronounced in the federal territorial 
Court on May 22d of the same year. The defendants in the case 
appealed the decision on grounds that the jurisdiction of the 
territorial Court was abrogated at the time of Florida's addmission 
as a State. The Court rulled in faver of the defendants saying: 

After the unconditional admission of the territory 
[Florida] into the Union as a State, on the 3d of March, 
1845, with her constitution, and complete organization of 
the government under it, by which the authority of the 
State was established throughout her limits, it is 
difficult to see upon what ground it can be maintained 
that any portion of the territorial government or 
jurisdiction remained still in force. 

The distinction between the federal and State 
jurisdictions, under the Constitution of the United 
States, has no foundation in these territorial 
governments; and consequently, no such distinction 
exists, either in respect to the jurisdiction of their 
courts or the subjects submitted to their cognizance. 
They are legislative governments, and their courts 
legislative courts, Congress, in the exercise of its 
powers in the organization and government of the 
terri tories, combining the powers of both the federal and 
State authorities. 

* * * 
We think it clear, therefore, that on the unconditional 
admission of Florida into the Union as a State, ... the 
territorial government was displaced, abrogated, every 
part of it; and that no power of jurisdiction existed 
within her limits, except that derived from the State 
authori ty, and that by force and operation of the federal 
Constitution and laws of Congress; and, especially no 
jurisdiction in federal cases until Congress interfered 
and extended the judicial tribunals of the Union over it. 

* * * 
The admission Qi the State into the Union brought the 
territory under the full and complete operation of the 
federal Constitution. and the judicial power of the Union 
could be exercised Qnly in conformity to the provisions 
Qf that instrument. (Underline added) 
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By Art. 3, Sec. 1., "The judicial power of the United 
States shall be vested in one Supreme Court, and in such 
inferior courts as Congress may, from time to time, 
ordain and establish. The judges, both of the supreme 
and inferior courts, shall hold their offices during good 
behavior." 

Congress must not only ordain and establish inferior 
courts within a State, and prescribe their jurisdiction, 
but the jUdges appointed to administer them must possess 
the constitutional tenure of office before they can 
become invested with any portion of the jUdicial power of 
the Union. There is no exception to this rule in the 
Constitution, The territorial courts, therefore, were 
not courts in which the judicial power conferred by the 
Constitution on the federal government could be 
deposited. They were incapable of receiving it, as the 
tenure of the incumbents was but for four years. 1 
Peters, 546. Neither were they organized Qy Congress 
under the Constitution, as they were invested with powers 
and jurisdiction 
conferring YQQn g 

which 
court 

that 
within thg 
~ ~ 

limits 
incapable 
2f g Sta

.Q.t 
te. 

(Underline added) 
* * * 

The State authority was destructive of the territorial; 
and, in connection with the establishment of the federal 
jurisdiction, the organization of the federal 
jurisdiction, the organization of the government, State 
and federal, under the Constitution of the Union, became 
complete throughout her limits. No place was left 
unoccupied for the territorial organization. 
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Murphy v. Ramsey, 114 US 15, 44 [291 47, 57], (1884) 

The Murphy v. Ramsey case is important, for it makes the point, 
that it is not the people living within a territory, who ultimately 
have the right to govern said area, but rather the people living 
within the organized states. Justice Matthews in writing for the 
court said: 

The counsel for the appellants in argument seem to 
question the constitutional power of Congress to pass the 
Act of March 22, 1882, so far as it abridges the rights 
of electors in the Territory under previous laws. But 
that question is, we think, no longer open to discussion. 
It has passed beyond the stage of controversy into final 
judgment. The people of the United States, as sovereign 
owners of the National Territories, have supreme power 
over them and their inhabitants. 

* * * 
It rests with Congress to say whether, in a given case, 
any of the people, resident in the Territory, shall 
participate in the election of its officers or the making 
of its lawsi and it may therefore take from them any 
right of suffrage it may previously have conferred, or at 
any time modify or abridge it, as it may deem expedient. 

Church of Jesus Christ of Later-Day Saints v. United States. (1890) 

The power of Congress over the Territories of the United 
States is general and plenary, arising from and 
incidental to the right to acquire territory itself, and 
from the power given by the Constitution to make all 
needful rules and regulations respecting the territory or 
other property belonging to the United States. 

* * * 
The Territory of Louisiana, when acquired from France, 
and the Territories west of the Rocky Mountains, when 
acquired from Mexico, became the absolute property and 
domain of the United States, subject to such conditions 
as the government, in its diplomatic negotiations, had 
seen fit to accept relating to the rights of the people 
then inhabiting those Territories. Having rightfully 
acquired said Territories, the United States government 
was the only one which could impose laws upon them, and 
its sovereignty over them was complete. 

* * * 
Mr. Justice Nelson, delivering the opinion of the court 
in Benner v. Porter,... speaking of the territorial 
governments established by Congress, said: "They are 
legislative governments, and their courts legislative 
courts, Congress, in the exercise of its powers in the 
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organization and government of the Territories, combining 
the powers of both the federal and state authorities." 

Chief Justice Waite, in the case of First Nat. Bank v. 
Yankton County, ... said: "In the Organic Act of Dakota 
there was not an express reservation of power in Congress 
to amend the Acts of the Territorial Legislature, nor was 
it necessary. Such a power is an incident of 
sovereignty, and continues until granted away. Congress 
may not only abrogate laws of the Territorial 
Legislatures, but it may itself legislate directly for 
the local government. It may make a void Act of the 
Territorial Legislature valid, and a valid Act void. In 
other wards, it has full and complete legislative 
authority over the people of the Territories and all the 
departments of the territorial governments. 

* * * 
In a still more recent case, and one relating to the 
legislation of Congress over the Territory of Utah 
itself, Murphy v. Ramsey, ... Mr. Justice Matthews said: 
"The counsel for the appellants in argument for the 
appellants in argument seem to question the 
constitutional power of Congress to pass the Act of March 
22, 1882, so far it abridges the rights of electors in 
the Territory under previous laws. But that question is, 
we think, no longer open to discussion. It has passed 
beyond the stage of controversy into final judgment. The 
people of the United States, as sovereign owners of the 
National Territories, have supreme power over them and 
their inhabitants. 

* * * 
Doubtless Congress, in legislating for the Territories, 
would be subject to those fundamental limitations in 
favor of personal rights which are formulated in the 
Constitution and its Amendments; but these limitations 
would exist rather by inference and the general spirit of 
the Constitution from which Congress derives all its 
powers, than by any express of direct application of its 
provisions. 

* * * 
This brings us directly to the question of the power of 
Congress to revoke the charter of the Church of Jesus 
Christ of Latter-Day Saints ... 

* * * 
Upon this finding of facts the court adjUdged and decreed 
as follows, to wit: 

"That on the 3d day of March, 1887, the Corporation of 
the Church of Jesus Christ of Latter-Day Saints became 
and the same was dissolved, and that since said date it 
has had no legal corporate existence ... " 
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Down•• v. Bid••11, 182 US 244, 45 L Ed 1088, 21 S Ct 770 (ItOl) 

This case involved the question whether merchandise brought into 
the port of New York from Porto Rico was exempt from duty. In 
finding that the imposition of duties from the island was 
Constitutional the Court stated; "we are of the opinion that the 
island of Porto Rico is a territory belonging to the United States, 
but not a part of the United States within the revenue clauses of 
the Constitution ... " In describing the character of Article IV 
courts, Justice Brown wrote: 

As the only judicial power vested in Congress is to 
create courts whose judges shall hold their offices 
during good behavior, it necessarily follows that, if 
Congress authorizes the creation of courts and the 
appointment of judges for a limited time, ~ ~ ~ 
independently .Q.f. ~ Constitution ~ lmQn territory
which is not pgtt .Q..f. the United States within the meaning 
of the Constitution. (Underline added) 

* * * 
The Power to make needful rules and regulations would 
certainly not authorize anything inconsistent with the 
Constitution if it applied to the territories. Certainly 
no such court could ~ created within a state. except 
under ~ restrictions .Q..f. ~ judicial clause. It is 
sufficient to say that this case [American Insurance Co. 
case] has ever since been accepted as authority for the 
proposition that the judicial clause of the Constitution 
has no application to courts created in the territories, 
and that with respect to them Congress has a power wholly 
unrestricted by it. (Underline added) 

* * * 
This case [American Insurance Co. v. Canter] was followed 
in Benner v. Porter, 9 How. 235, 13 L. ed. 119, in which 
it was held that the jurisdiction of these territorial 
courts ceased upon the admission of Florida into the 
Union, Mr. Justice Nelson remarking of them (p. 122, L. 
ed. p. 122), that "they are not organized under the 
Constitution, nor subject to its complex distribution of 
the powers of government, as the organic law; but are the 
creations, exclusively, of the legislative department, 
and subject to its supervision and control ... Neither 
were they organized by Congress under the Constitution, 
as they were invested with powers and jurisdiction which 
that body were incapable of conferring upon .2 court 
within the limits .Q..f. .2 state." (Underline added) 

* * * 
That the power over territories is vested in Congress 
without limitation, and that this power has been 
considered the foundation upon which the territorial 
governments rest, was also asserted by Chief Justice 
Marshall in M'Culloch v. Maryland, 4 Wheat. 316, 422, 4 
L. ed. 579, 60S, and in United States v. Gratiot, 14 Pet. 
526, 10 L. ed. 573. So too in Church of Jesus Christ of 

20 



L.D.S. v. United States, 136, U.S. 1, 34 L.ed. 478, 10 
Sup. Ct. Rep. 792, in holding that Congress had power to 
repeal the charter of the church, Mr. Justice Bradley 
used the following forceful language: "The power of 
Congress over territories of the United States is general 
and plenary, arising from and incidental to the right to 
acquire territory itself, and from the power given by the 
Constitution to make all needful rules and regulations 
respecting the territory or other property belonging to 
the United States. 

Hooven & Allison v. Evatt, 324 US 652, 65 S Ct 870, 89 L Ed 1252 
(1944) 

The term "United States" may be used in anyone of 
several senses. It may be merely the name of a sovereign 
occupying the position analogous to that of other 
sovereigns in the family of nations. It may designate 
the territory over which the sovereignty of the United 
States extends, or it may be the collective name of the 
states which are united by and under the Constitution. 

* * * 
It is no longer doubted that the United States may 
acquire terri tory by conquest or by treaty, and may 
govern it through the exercise of the power of Congress 
conferred by Sec. 3 of Article IV of the Constitution "to 
dispose of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging to 
the United States." 

* * * 
In exercising this power, Congress is not subject to the 
same constitutional limitations, as when it is 
legislating for the United States. . .. And in general the 
guaranties of the Constitution, save as they are 
limitations upon the exercise of executive and 
legislative power when exerted for or over our insular 
possessions, extend to them only as Congress, in the 
exercise of its legislative power over territory 
belonging to the United States, has make those guaranties 
applicable. 

The Hooven case is particularly interesting, for in the first 
paragraph above quoted, the Court lists various authorities under 
which Congress can act. What the Court fails to explain is, that, 
Congress can pass legislation for anyone of it's various areas of 
jurisdiction, or it may pass legislation intended for all it's 
jurisdictions, or a combination thereof. But in so doing, no 
indication is given as to where the legislation is to be applied. 
Under this situation, the burden of such a determination is placed 
upon the pUblic. If you or I believe that a piece of legislation 
is being applied unconstitutionally, we are burdened with taking 
the question before the Court for it's determination. 
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RortheZ'D. Pipeline Co. v. Marathon, "58 US 50, 73 L Bd 24 598, 102 
S Ct 2858, (1982) 

By virtue of the fact that the Northern Pipeline case is fairly 
recent, its findings are quite significant. Not only d<;>es the 
Court, in this case, make mention of the fact that Artl.cle IV 
Courts are not created in conformity with Article III of the 
Constitution, it questions as well the Constitutionality of the 
exercise of Art. IV jurisdiction within States. 

Justice Brennan wrote: 

., .the Framers intended that as to certain geographical 
areas, in which llQ State operated ~ sovereign, Congress 
was to exercise the general powers of government. For 
example, in American Ins. Co. v. Canter, ... the Court 
observed that Art IV bestowed upon Congress alone a 
complete power of government over territories not within 
the States that comprised the United States. The Court 
then acknowledged Congress' authority to create courts 
for those territories that were not in conformity with 
Art III. Such courts were "created in virtue of the 
general right of sovereignty which exist in the 
government, or in virtue of that clause which enables 
Congress to make all needful rules and regulations, 
respecting the territory belonging to the United States. 
The jurisdiction with which they are invested ... is 
conferred by Congress, in the execution of those general 
powers which that body possesses over the territories of 
the United States. Although admiralty jurisdiction can 
be exercised in the states in those Courts, only, which 
are established in pursuance of the third article of the 
Constitution; the same limitation does not extend to the 
territories. In legislating for them, Congress exercises 
the combined powers of the general, and of a state 
government. " 1 Pet, at 546, 7 L Ed 242. (Underlines 
added) 

The Court followed the same reasoning when it reviewed 
Congress' creation of non-Art III courts in the District 
of Columbia. It noted that there was in the District 
"no division of powers between the general and state 
governments. Congress has the entire control over the 
district for every purpose of government; and it is 
reasonable to suppose, that in organizing a judicial 
department here, all jUdicial power necessary for the 
purposes of government would be vested in the courts of 
government would be vested in the courts of justice." 
Kendall v. United States, 12 Pet 524, 619, 9 L Ed 1181 
(1838) . 
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The Pipeline case is also important in that it quotes James Madison 
__ explaining the importance of the separation of powers doctrine, 
which Article IV jurisdiction fails to provide. Consider the 
following: 

In Section II, A, the court states: 

Basic to the constitutional structure established by the 
Framers was their recognition that "The accumulation of 
all powers, legislative, executive, and jUdiciary, in the 
same hands, whether of all powers, legislative, 
executive, and jUdiciary, in the same hands, whether of 
one, a few, or many, and whether hereditary, 
selfappointed, or elective, may justly be pronounced the 
very definition of tyranny." The Federalist No. 47 ... 

"The Framers regarded the checks and balances that they 
had built into the tripartite Federal Government as a 
self -executing safeguard against the encroachment or 
aggrandizement of one branch at the expense of the 
other." Buchley v. Valeo, 424 US 1, 122, 46 L Ed 659, 96 
S Ct 612 (1976) (per curiam) . 

* * * 
The Court has only recently reaffirmed the significance 
of this feature of the Framers' design: "A Judiciary 
free from control by the Executive and Legislature is 
essential if there is a right to have claims decided by 
jUdges who are free from potential domination by other 
branches of government. II United States v. Will, 449 US 
200, 217-218, 66 L Ed 2d 392, 101 S Ct 471 (1980). 

Justice O'Connor, in delivering the opinion of the Court in New 
York v. United States, 505 U.S. - , 120 L. Ed. 2d 120, 112 S. Ct. 
(1992), said: 

The Constitution does not protect the sovereignty of 
States for the benefit of the States or state governments 
as abstract political entities, or even for the benefit 
of the public officials governing the States. To the 
contrary, the Constitution divides authority between 
federal and state governments for the protection of 
individuals. State sovereignty is not just an end in 
itself: II Rather , federalism secures to citizens the 
liberties that derive from the diffusion of sovereign 
power". Coleman v. Thompson, 501 US --, 114 L ed 2d 640, 
111 S Ct 2546 (1991). IIJust as the separations and 
independence of the coordinated Branches of the Federal 
Government serves to prevent the accumulation of 
excessive power between the States and the Federal 
Government will reduce the risk of tyranny and abuse from 
either front. II Gregory v. Ahcroft, 501 US, at --, 155 
L ed 2d 120, 112 S Ct (1992). See The Federalist No. 51, 
p 323. 

23 



Dorr v. United Stat•• , 195 US 138, 49 L &d 128, 24 S Ct 808, 1 ADD 
ca. 697 (1904) 

Justice Day, writing for the court said: 

We conclude that the power to govern territory, implied in the 
right to acquire it, and given to Congress in the Constitution in 
article 4, Sec. 3, to whatever other limitations it may be subject, 
the extent of which must be decided as questions arise, does not 
require that body to enact for ceded territory, not made a part of 
the United States by congressional action, a system of laws which 
shall include the right of trial by jury, and that the Constitution 
does not, without legislation, and of its own force, carry such 
right to territory so situated. 

Sighting Justice Bradley, in the Church of Jesus Christ of L. D. S. 
v. United States, Justice Day wrote: 

"Doubtless Congress, in legislating for the territories, would be 
subject to those fundamental limitations in favor of personal 
rights which are formulated in the Constitution and its amendments; 
but these limitations would exist rather by inference and the 
general spirit of the Constitution from which Congress derives all 
its powers, than by any express and direct application of its 
provisions." 

Torres v. Puerto Rico, 442 US 465, 442, OS 465, 99 S Ct 2425, 61 L 
Ed 2d 1 (1979) 

In Downes v. Bidwell,... we held that Congress could 
establish a special tariff on goods imported from Puerto 
Rico to the United States, and that the requirement that 
all taxes and duties imposed by Congress be uniform 
throughout the United States, Art. I, Sec. 8, cl. 1, was 
not applicable to the island, Mr. Justice Edward White's 
concurring opinion announced the doctrine that the United 
States could acquire territory without incorporating it 
into the Nation, and that unincorporated territory was 
not subject to all the provisions of the Constitution. 
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The Court in United States v. Will, 449 US 200 (1980) and 
O'Donoghue v. United States, 289 U.S. 516 (1933) had much to say in 
regard to the danger of legislative courts whose judges are not 
independent of Congressional control. 

In U.S. v. Will, the Court said: 

The Compensation Clause has its roots in the longstanding 
Anglo-American tradition of an independent Judiciary. A 
JUdiciary free from control by the Executive and the 
Legislature is essential if there is a right to have 
claims decided by judges who are free from potential 
domination by other branches of government. Our 
Constitution promotes that independence specifically by 
providing: 

"The judges, both of the supreme and inferior 
Courts, shall hold their Offices during good 
Behavior, and shall, at stated Times, receive 
for their Services, a Compensation, which 
shall not be diminished during their 
Continuance in Office." Art. III, i. 

Hamilton, in The Federalist 
emphasized the importance 
compensation: 

No. 
of 

79, 
prote

P. 491 
cting 

(1881), 
judicial 

" In the general course of human nature, a 
power over a man's subsistence amounts to a 
power over his will." 

In O'Donoghue v. United States, 289 U.S. 516 (1933), the Courts 
said: 

The anxiety of the framers of the Constitution to 
preserve the independence especially of the judicial 
department is manifested by the provision now under 
review, forbidding the diminution of the compensation of 
the judges of exercising the judicial power of the United 
States. This requirement was foreshadowed, and its vital 
character attested, by the Declaration of independence, 
which, among the injuries and usurpations recited 
against the King of Great Britain, declared that he had 
'made jUdges dependent on his will alone, for the tenure 
of their offices, and the amount and payment of their 
salaries.' 
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In framing the Constitution, therefore, the power to 
diminish the compensation of the federal judges was 
explicitly denied, in order, inter alia, that their 
judgment or action might never be swayed in the slightest 
degree by the temptation to cultivate the favor or avoid 
the displeasure of that department which, as master of 
the purse, would otherwise hold the power to reduce their 
means of support. The high importance of the provision, 
as the contemporary history shows, was definitely pointed 
out by the leading statesmen of the time. Thus, in the 
Federalist, No. 78, Hamilton said: 'The complete 
independence of the courts of justice is peculiarly 
essential in a limited Constitution.' And in No. 79: 
'Next to permanency in Office, nothing can contribute 
more to the independence of the jUdges than a fixed 
provision for their support .... In the general course of 
human nature, a power over a man's subsistence amounts to 
a power over his will.' Chief Justice Marshall, in the 
course of the debates of the Virginia State Convention of 
1829-1830 (pp. 616, 619), used the following strong and 
frequently quoted language: 

, The JUdicial Department comes home in its 
effects to every man's fireside; it passes on 
his property, his reputation, his life, his 
all. Is it not, to the last degree important, 
that he should be rendered perfectly and 
completely independent, with nothing to 
influence or control him but God and his 
conscience?' 
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Today, there are several .pecie. of fe4eral juri.4ictiOil recop.ise4 

I do not believe that any person, after serious study of the 
founding of America, can deny that the greatest objective of the 
founders of this nation was to restrict the power of the government 
- particularly, the federal government. Yet today, politicians at 
every level, and even the people themselves, act, in opposition to 
such principle. 

The purpose of this discussion, is to call attention to the 
corruption of original intent that has occurred over the last 150 
years in regards to federalism, or the division of power, which was 
intended to exist between the federal government and the State 
governments. 

During the course of history of judicial decisions here in the 
United States, five distinct kinds of federal jurisdiction have 
emerged which are now being exercised within States. These five 
species of jurisdiction are not necessarily all Constitutional, in 
the strict meaning of the word, rather they are legislative. 
"Legislative courts", .th.g Court has ~, differ from 
"Constitutional courts" in that citizens made subject to such 
jurisdiction are not afforded their Constitutional rights. 

Today in the State of Nevada, if a citizen is arrested for 
violating a federal law, or if a citizen is forced into federal 
court in order to defend himself or his interest, the case may be 
prosecuted under Article III, Article I, or Article IV of the 
Constitution. Or they may be brought before a Federal Magistrate 
or an administrative law judge. 

Whatever the case may be, only if a case is brought before a 
Article III Court will the Constitution be strictly adhered to ­
and than only in the event that counsel for the plaintiff or 
defendant, whatever the case may be, raises the question of 
Constitutional rights, and demands adherence on the part of the 
Court. In all other instances, when a citizen is brought before an 
Article I Court, a Magistrate Court, or a Administrative Court - or 
if the case is being prosecuted pursuant to a federally created 
"public right" or Article IV jurisdiction, the Constitution only 
applies to the degree that Congress and the Court may say it 
applies. 
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The US Supreme Court 
Articl. III US District Courts 

Bankruptcy Court 
Constitutional 

Courts 

Most Specialty Courts 
Article I District of Columbia Courts 

The Federal Court of Claims 

Legislative 
Courts 

Article IV Territorial Courts 

Magistrate Courts 

Public Rights Federally Created Rights 
such as ­

Welfare 
Veteran's benefits 
OSHA 
IRS 
Social Security 
Public Lands 

Non Common Law Rights 

Non Constitutional Rights 
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Article I Court., or CouZtia for the Dia=io~ of Co1..-1)1& 

Keller v. Potaaic Blectric Power Company, (1923) 

Sighting Kendall v. United States, Chief Justice Taft wrote: 

By the Co~stitu~ion, clause 17, Sec. 8, article 1, 
Congress 1.S g1.ven power "to exercise exclusive 
legislation in all cases whatsoever, over" the District 
of Columbia. This means that, as to the District, 
Congress possesses not only the power which belongs to it 
in respect of territory within a state, but the power of 
the state as well. In other words, it possesses a dual 
authority over the District, and may clothe the courts of 
the Distict not only with the jurisdiction and powers of 
Federal courts in the several states, but with such 
authority as a state may confer on her courts. Kendall 
v. United States, 12 Pet. 524, 619, 9 L Ed 1181, 1218. 

Territorial Courts are like Courts for the District of Columbia. 
Justice Van Devanter in delivering the opinion in Ex Parte Bakelite 
Corp., 279 US 438, quoted Chief Justice Marshall in the American 
Insurance Co., as follows: 

'These Courts, then, are not constitutional 
Courts, in which the judicial power conferred 
by the Constitution on the general government, 
can be deposited. They are incapable of 
receiving it. They are legislative Courts, 
sovereignty which exists in the government, or 
in virtue of that clause which enables 
Congress to make all needful rules and 
regulations, respecting the territory 
belonging to the United States. The 
jurisdiction with which they are invested, is 
defined in the 3rd article of the 
Constitution, but is conferred by Congress, in 
the execution of those general powers which 
that body possesses over the territories of 
the United State.' 

That ruling has been accepted and applied from that time 
to the present in cases relating to territorial courts. 
A like view has been taken of the status and jurisdiction 
of the courts provided by Congress for the District of 
Columbia. These courts, this Court has held, are 
created in virtue of the power of Congress' to exercise 
exclusive legislation' over the district made the seat of 
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the government of the lJnited State.,·~re legislative 
rather than constitutional courts, and may be clothed 
with the authority and charged with tbe duty of giving 
advisory decisions in proceedings which are not cases or 
controversies within the meaning of article 3, but are 
merely in aid of legislative or executive action, And 
therefore outside ~ admissible jurisdiction Qf courts 
established under that article. (Underline added) 

In Mookini et al. v. United States, 303 us 201, the Courts said: 

The term 'District Courts of the United States,' as used 
in the rules, without an addition expressing a wider 
connotation, has its historic significance. It describes 
the constitutional courts created under article 3 of the 
Constitution. Courts of the Territories are legislative 
courts, properly speaking, and are not District Courts of 
the United States. We have often held that vesting a 
territorial court with jurisdiction similar to that 
vested in the District Courts of the United States does 
not make it a District Court of the United States.' 
Reynolds v. United States 89 US 145, 154; The City of 
Panama, 101 US 453, 460; In re Mills, 135 US 263, 268, 
10 S. Ct. 762; McAllister v United States, 141 US 174, 
182, 183 S., 11 S. Ct. 949; Stephens v Cherokee Nation, 
174 US 445, 476, 477 S., 19 S. Ct. 722; Surmners v. 
United States, 231 US 92, 101, 102 S., 34 S. Ct. 38; 
United States v. Burroughs, 289 US 159, 163, 53 S. Ct. 
474. 
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While the Continental Congress was meeting in Philadelphia on June 
20, 1783, soldiers from Lancaster, Pennsylvania, arrived "to obtain 
a settlement of accounts, which they supposed they had a better 
chance for at Philadelphia than at Lancaster." 

The mutinous soldiers presented themselves, drawn up in the street 
before the state-house, where Congress had assembled. The 
executive council of the state, sitting under their same roof, was 
called on for the proper interposition. President Dickinson [of 
pennsylvania] came in and explained the difficulty, under actual 
circumstances, of bringing out the militia of the place for the 
suppression of the mutiny. He thought that without some outrages 
on persons or property, the militia could not be relied on ... 

In the mean time, the soldiers remained in their position, without 
offering any violence , individuals only, occasionally, uttering 
offensive words, and, wantonly pointing their muskets to the 
windows of the hall of Congress. No danger from premeditated 
violence was apprehended, but it was observed that spirituous 
drink, from the tippling-houses adjoining, began to be liberally 
served out to the soldiers, and might lead to hasty excesses ... 

The harassment by the soldiers which began on June 20, 1783, 
continued through June 24, 1783. On the latter date, the members 
of Congress abandoned hope that the State authorities would 
disperse the soldiers, and the Congress removed itself from 
Philadelphia ... 

The Congress then met in Princeton, and thereafter in Trenton, New 
Jersey, Annapolis, Maryland, and New York City. There was 
apparently no repetition of the experience which led to Congress' 
removal from Philadelphia. However, the members of the Continental 
Congress did not lightly dismiss the Philadelphia incident from 
their minds. On October 7, 1783, the Congress, while meeting in 
Princeton, New Jersey, adopted the following resolution: 

That buildings for the use of Congress be erected in or near the 
banks of the Delaware, provided a suitable district can be procured 
on or near the banks of the said river, for a federal town; and 
that the right of soil, and an exclusive or such other jurisdiction 
as Congress may direct, shall be vested in the United States ... 

In the intervening period, a variety of considerations were 
advanced in the Constitutional Convention affecting the 
establishment of the seat of the new government, and a number of 
them were concerned with the problem of assuring the security and 
integrity of the new government against interference by any of the 
States ... 
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The following record ot Constitutional Convention' 8 proceediags can 
be found in the Report Of Tbe Interdepartmental eommi tteePor', ··ftJe 
Study Of Jurisdiction Over Federal Areas Within The States, Part 
II, June 1957, United States Government Printing Office, Washington 
25, DC. 

The genesis of Article I, Section 8, Clause 17, of the 
Constitution, is to be found in proposals made by Madison and 
Pinchney on August 18, 1787 ... On September 5, 1787, the committee 
of eleven, to whom the proposals of Madison and Pinchney had been 
referred, proposed that the following power be granted to Congress: 

To exercise exclusive legislation in all cases whatsoever 
over such district (not exceeding ten miles square) as 
may, by cession of particular states and the acceptance 
of the legislature, become the seat of government for the 
United States; and to exercise like authority over all 
places purchased for the erection of forts, magazines, 
arsenals, dock-yards, and other needful buildings . 

... The debate concerning the proposal of the committee of eleven 
was brief, and agreement concerning it was reached quickly, on the 
day of the submission of the proposal to the Convention. The 
substance of the debate concerning this provision was reported by 
Madison as follows: 

So much of the fourth clause as related to the seat of 
government was agreed to, nem. con. 

On the residue, to wit, "to exercise like authority 
over all places purchased for forts, &c." 

MR. GERRY contended that this power might be made use 
of to enslave any particular state by buying up its 
territory, and that the strongholds proposed would be a 
means of awing the state into an undue obedience to the 
general government. 

MR. KING thought himself the provision unnecessary, the 
power being already involved; but would move to insert, 
after the word "purchased," the words, "by the consent of 
the legislature of the state." This would certainly make 
the power safe. 

MR. GOUVERNEUR MORRIS seconded the motion, which was 
agreed to, nem. con.; as was then the residue of the 
clause, as amended. 

The report goes on to state, "There appears to be no question but 
that the requirement was added simply to foreclose the possibility 
that a State might be destroyed by the purchase by the Federal 
Government of all of the property within the State." 

awe; power to inspire dread or fear. 
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A complete departure !rca tJae orig:lDal iDl:eIit - 'h' 
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If there ever has been a departure from the original intentbt:the 
Constitution, no greater departure has ever occurred than that 
involving Article I, Section 8, Clause 17. 

Article I, Section 8, Clause 17, reads: 

The Congress shall have power to exercise exclusive
 
legislation in all cases whatsoever, over such District
 
as may, by cession on particular States, and the
 
acceptance of Congress, become the seat of the government
 
of the United States, and to exercise like authority over
 
all places purchased by the consent of the legislature of
 
the State in which the same shall be, for the erection of
 
forts, magazines, arsenals, dock-yards, and other needful
 
buildings.
 

Originally, this clause was understood to incorporate four very 
important principles. 

First, it was understood that the federal government could not hold 
land within an incorporated State except by purchase; and second, 
that such a holding of land could not occur except by consent of 
the legislature of the State involved. 

And third, that such a holding of land was to include every species
of power and jurisdiction which the state had possessed, exclusive 
of any state authority or jurisdiction. 

And forth, the federal government could not hold the land for any 
purpose, other than those purposes whichwere enumerated within the 
clause itself. 

As it stands today, the Supreme Court has set aside every principle
of importance which was incorporated into the enclave clause ­
which leaves the States wide open to complete dominance by the 
federal government. No longer does the federal government seek 
consent before purchasing land within a State. No longer do they 
bother to seek consent for the exercise of jurisdiction over any 
lands claimed or purchased. The feds now buy any amount of land 
they wish within a State at any time they wish, and they exercises 
complete and absolute jurisdiction over it to the complete 
exclusion, if they so chose, of the State, the State Constitution, 
and the federal Constitution. Under such authority as the Supreme 
Court has now allowed Congress, State law only applies to the 
extent that feds or Congress allow it to apply. 

How did this all come about? It came about gradually, through a 
long series of Court decisions extending from the early 1800s 
through 1987. 
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Within the text of many written supreme Court 4eC....~· '. is 
discussion acknowledging various departure from the' founders 
intent. 

In the Fort Leavenworth case, Justice Field went into great detail 
sighting the federalist papers, Justice Story and James Madison and 
their interpretation of the original intent behind Article 1, Sec. 
8, Clause 17. Justice Field wrote: 

The Constitution provides that "congress shall have power 
to exercise exclusive legislation in all cases whatsoever 
over such district (not exceeding ten miles square) as 
may, by cession of particular states and the acceptance 
of congress, exercise like authority over all places 
purchased by the consent of the legislature of the state 
in which the same shall be, for the erection of forts, 
magazines, arsenals, dock-yards, and other needful 
buildings." Article 1, 8[, 17]. 

The necessity Qt complete jurisdiction ~ ~ place 
which should ~ selected g§ ~~ Qt government ~ 

obvious to the framers Qt the constitution. Unless it 
were conferred, the deliberations of congress might, in 
times of excitement, be exposed to interruptions without 
adequate means of protection; its members, and the 
officers of the government, be subjected to insult and 
intimidation, and the public archives be in danger of 
destruction. The Federalist [the Federalist Papers] in 
support of this clause in the constitution, in addition 
to these reasons, urged that "a dependence of the members 
of the general government on the state comprehending the 
seat of government for protection in the exercise of 
their duty, might bring on the national councils an 
imputation of awe or influence, equally dishonorable to 
the government and dissatisfactory to the other members 
of the confederacy." No. 43 [Federalist Papers No. 43]. 

The necessity of supreme legislative authority over the 
seat of government was forcibly impressed upon the 
members of the constitutional convention by occurrences 
which took place near the close of the revolutionary war. 
At that time, while congress was in session in 
Philadelphia, it was surrounded and insulted by a body of 
mutineers of the continental army. In giving an account 
of this proceeding, Mr. Rawle, in his Treatise on the 
Constitution, says of the action of congress: "It 
applied to the executive authority of Pennsylvania for 
defense; but, under the ill-conceived constitution of the 
state at that time, the executive power was vested in a 
council, consisting of thirteen members, and they 
possessed or exhibited so little energy, and such 
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congre8s "indi ,apparent intimidation, that the 
removed to New Jersey, whose inhabitants welccmed it 1f1 
promises of defending it. It remained for some time at 
Princeton without being again insulted, till, for the 
sake of greater convenience, it adjourned to Annapolis. 
The general dissatisfaction with the proceedings of the 
executive authority of pennsylvania, and the degrading 
spectacle of a fugitive congress, suggested the remedial 
provisions now under consideration." Rawle, 113. of this 
proceeding Mr. Justice Story remarks: "If such a lesson 
could have been lost upon the people, it would have been 
as humiliating to their intelligence as it would have 
been offensive to their honor." 2 Conun. Const. 1219. 
Upon the second part of the clause in question, giving 
power to "exercise like authority," -that is, of 
exclusive legislation" over all places purchased by the 
consent of the legislature of the state in which the same 
shall be, for the erection of forts, magazines, arsenals, 
dock-yards, and other needful buildings," -the Federalist 
observes that the necessity of this authority is not less 
evident, "The public money expended on such places," it 
adds, "and the public property deposited in them, require 
that they should be exempt from the authority of the 
partiCUlar state. Nor would it be proper for the places 
on which the security of the entire Union may depend, to 
be in any degree dependent on a particular member of it. 
All obj ections and scruple are here also obviated by 
requiring the concurrence of the states concerned in 
every such establishment." "The power," says Mr. Justice 
Story, repeating the substance of Mr. Madison's language, 
"is wholly unexceptionable, since it can only be 
exercised at the will of the state, and therefore it is 
placed beyond all reasonable scruple." This power of 
exclusive legislation is to be exercised, as thus seen, 
over places purchased, by consent of the legislatures of 
the states in which they are situated, for the specific 
pur.poses enumerated. .It. would ~ .t..Q ~ ~ .t.hg 
opinion Qf ~ framers Qf .t.hg constitution that, without 
.t.hg consent Qf the states, .t.hg new government would not 
be ~ .t..Q acquire lands within them; and therefore it 
was provided that when it might require such lands for 
the erection of, forts and other buildings for the defense 
of the country, or the discharge of other duties 
devolving upon it, and the consent of the states in which 
they were situated was obtained for their acquisition, 
such consent should carry with it political dominion and 
legislative authority over them. Purchase with ~ 
consent was the only mode then thought of for the 
acquisition Qy ~ general government Qf title .t..Q lands 
in the states. Since the adoption of the constitution 
this view has not generally prevailed. Such consent has 
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not always been obtained, or supposed nec••aary, for the 
purchase by the general government oflanda within the 
states. If any doubt has ever existed as to its power 
thus to acquire lands within the states, it has not had 
sufficient strength to create any effective dissent from 
the general opinion. (Underlines added) 

In James v. Dravo Contracting Co., 1937, the court said: 

Are the locks and dams in the instant case "needful 
buildings" within the preview of Clause 17? The state 
contends that they are not. If the clause were construed 
according to the rule of ejusdem generis, it could be 
plausibly contended that "needful buildings" are those of 
the same sort as forts, magazines, arsenals and 
dockyards, that is, structures for military purposes. 
And it may be that the thought of such "strongholds" was 
uppermost in the minds of the framers. Elliot's Debates, 
Vol. 5, pp. 130, 440, 511; Cf. Story on the Constitution, 
Vol. 2 Sec. 1224. But such a narrow construction has 
been found not to be absolutely required and to· be 
unsupported ~ sound reason in view of the nature and 
functions of the national government which the 
Constitution established. * * * ~ construe the 
phrase "other needful buildings" as embracing whatever 
structures are found to be necessary in the performance 
of the functions of the Federal Government. 

Thus, once again, the Court did not interpret the law pursuant to 
its original intent, but instead, applied "sound reason" - or the 
interpretation thgy preferred. 

The Dravo case is also interesting by fact, that the Court was, in 
this perticular instance, stating more clearly than it had 
previously, that property purchased pursuant to the enclave clause 
had to be for those purposes enumerated in the clause itself (or 
military purposes), rather than for all functions of the federal 
government, (or powers enumerated in the Constitution, and bestowed 
upon the federal government by the Constitution). It was not until 
later, that the Court began to recognize and than sanction, the 
acquisition of, or reserving of lands for such things as parks and 
wildlife refuges, or purposes not enumerated either within the 
enclave clause, or the 
enumerated powers if Congr

Constitution 
ess. 

itself; as one of the 

In other words, in these 
legislative court rather 

instances 
than a 

the Court was 
constitutional 

acting 
court 

as a 
whose 

responsibility it was to inte~ret the law, not to create law. 
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The true c:baractc of Artic1e IV juria4ictiOll, OX' that power lfbich 
ia exerciaed oYeZ' ... public 1_48 within Stat... 

The Dred Scott case is interesting from the standpoint that Chief 
Justice Taney said repeatedly, that Article IV, Sec. 3, is 
confined, and was intended to be confined to the Northwest 
Territory and could not be applied to territory afterwards acquired 
from a foreign Government. 

If Justice Taney's decision had been honored, instead of ignored as 
it has been, the courts would have had no choice but to refer to 
the power which the feds now exercise over public lands within 
States as international law, rather than Article IV jurisdiction. 
The outcome, of course, would be no differnt, for each power is 
without limitation, but perhaps the power's true character would be 
better understood by the public. 

Regardless, what has become known as Article IV jurisdiction is 
international law in practice and in character. This is made clear 
in the American Insurance v. Canter case, wherein Chief Justice 
wrote, "the Constitution of the United States confers, absolutely 
on the government of the Union, the power of making war and making 
treaties. Consequently, the government possesses the power of 
acquiring territory, either by conquest or by treaty." 

* * * 
"The right, therefore, or acquJ.rJ.ng territory, is altogether 
incidental to the treaty-making power, and perhaps to the power of 
admitting new states into the Union; and the government of such 
acquisitions is, of course, left to the legislative power of the 
Union, so far as the power is uncontrolled by treaty." 

Article IV jurisdiction is unrestricted, and is not limited in its 
exercise by the Constitution. Lawfully, Article IV jurisdiction 
cannot be exercised within a State except for temporary purposes, 
and except by compact or cession such as occurred pursuant to the 
Northwest Ordinance - for to do otherwise, would be to violate the 
rights of the citizens living within an incorporated State. 

The Northwest Ordinance was a "compact between the original States 
and the people and States in the said territory". Within the 
compact it is stipulated, that cession to the federal government 
was to be temporary; that not less than three States were to be 
formed from said territory, and that such States were to be 
admitted to the Union on an equal footing with the original States 
in all respects whatever; and during the continuance of "this 
temporary government" common law jurisdiction was to prevail. 

The Northwest Ordinance was not a compact entered into by persons 
living within the Louisiana Territory, the Florida Territory, or 
that territory which was acquired pursuant to treaty of Guadalupe
Hidalgo. In these later instances, it is the treaties themselves 
which serve as the compacts which protect the rights of persons 
living within the territories which were to become States. 
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Under Article VIII and IX, of the Treaty of Guadalupe Hidalgo, it 
is stipulated that Mexicans remaining in the territory and choosing 
to become citizens of the United States, ·shall be incorporated 
into the Union of the United States, and be admitted at the proper 
time to the enjoyment of all the rights of citizens of the United 

nStates, according to the principles of the Constitution ... 

The language used in the other treaties ceding lands to the United 
States is essentially the same. 

The Treaty of Spain, for the purchase of the Louisiana Territory 
reads; "The inhabitants of the ceded territory shall be 
incorporated in the Union of the United States and admitted as soon 
as possible according to the principles of the federal Constitution 
to the enjoyment of all these rights, advantages and immunities of 
citizens of the United States ... " 

And the Treaty of Amity, for the acquisition of the Florida 
Territory reads; "The inhabitants of the territories which His 
Catholic Majesty cedes to the United States, by this treaty, shall 
be incorporated in the Union of the United States as soon as may be 
consistent with the principles of the Federal Constitution, and 
admitted to the enjoyment of all the privileges, rights, and 
immunities of the citizens of the United States." 

Notice that these treaties all state that it is the inhabitants 
which are to be incorporated into the Union and under the 
Constitution, not the lands. The lands or, eminent domain, are an 
incident of sovereignty, which belongs to the citizens of a newly
incorporated State. 

The Court, in Pollard v. Hagan said: 

We think a proper examination of this subject will show, 
that the United States never held any municipal 
sovereignty, jurisdiction, or right of soil in and to the 
territory, of which Alabama, or any of the new states 
were formed; except for temporary purposes, and to 
execute the trusts created by the acts of the Virginia 
and Georgia legislatures, and the deed of cession 
executed by them to the United States, and the trust 
created by the treaty with the French republic, of the 
30th of April, 1803, ceding Louisiana. 

* * * 
We, therefore, think the United States hold the public 
lands within the new states [the new states being those 
within the Northwest Territory] by force of the deeds of 
cession, and the statutes connected wi th them, and not by 
any municipal sovereignty which it may be supposed they 
possess. . . The provision of the Constitution above 
referred to [Art. 1, Sec. 8, Cl. 17] shows that no such 
power can be exercised by the United States within a 
state. Such a power is not only repugnant to the 
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Constitution, but it is inconsistent with the spirit .nil: 
intention of the deeds of cession. ' 

It can be seen that, by this holding, which reflects the original 
intent of the Constitution, the federal government can only hold 
unappropriated lands within a State by compact, and not because the 
federal government "owned the lands prior to statehood". If such 
were the case, than it can only be assumed that the federal 
government can own all of the land within a State with no land 
being owned by private individuals at all. The notion is absurd. 
States exist for the benefit of the citizens which live within 
their boarders, they do not exist for the benefit of the federal 
government or the people of the Nation as a whole. 

Under our Constitution, when a state is formed, municipal 
sovereignty passes from the federal government to the state. Just 
as the ownership to the beds of navigable waters passes to a newly 
formed State as an incident of sovereignty, so do all of the lands, 
as well as the waters that arise there. The only way that the 
federal government can hold lands within a State, is either by 
authority of Article I, Section 8, clause 17, or by compact. And 
the only compacts entered into in relation to the western 
territories of the United States were the treaties mentioned 
earlier; which provide that the residents thereof will be brought 
into the Union, and under the Constitution, on a basis equal in all 
respects to other citizens of the United States. 

Municipal sovereignty or eminent domain, is not what the State of 
Nevada possesses today. As stated in the Pollard case: 

When the Uni ted States accepted the cession of the 
territory [the territory being the Northwest territory] , 
they took upon themselves the trust to hold the municipal 
eminent domain for the new states, and to invest them 
with it, to the same extent, in all respects, that it was 
held by the states ceding the territories. The right 
which belongs to the society, or to the sovereign, of all 
the wealth contained in the state, is called the eminent 
domain. It is evidence that this right is, in certain 
cases, necessary to him who governs, and is, 
consequently, a part of the empire, or sovereign power. 
Vat. Law of Nations, section 244. (Underline added) 

'* '* '* 
When Alabama was admitted into the union, on an equal 
footing with the original states, she succeeded to all 
the rights of sovereignty, jurisdiction, and eminent 
domain which Georgia possessed at the date of the 
cession, except so far as this right was diminished by 
the public lands remaining in the possession and under 
the control of the United States, for the temporary 
purposes provided for in the deed of cession and the 
legislative acts connected with it. Nothing remained to 
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the United States, according to the terms ot the 
agreement, but the public lands. And, if an express 
stipulation had been inserted in the agreement, granting 
the municipal right of sovereignty and eminent domain to 
the United States, such stipulation would have been void 
and inoperative: because the United States have no 
constitutional capacity to exercise municipal 
jurisdiction, sovereignty, or eminent domain, within the 
limits of a state or elsewhere, except in the cases in 
which it is expressly granted [pursuant to Art. I, Sec. 
8, Cl. 17]. 

* * * 
The obj ect of all the parties to these contracts of 
cession, was to convert the land into money for the 
payment of the debt, and to erect new states over the 
territory thus ceded; and as soon as these purposes could 
be accomplished, the power of the United States over 
these lands, as property, was to cease. Whenever the 
United States shall have fully executed these trusts. ~ 
municipal sovereignty .Q1:. .t.h.e. new states will be complete. 
throughout their respective borders. gng they. gng ~ 

original states. will ~ YPQn and equal footing. in ~ 
respects whatever. (Underline added) 

The above holding makes several things abundantly clear. The 
federal government cannot exercise municipal government within a 
State outside of Article I, Sec, 8, Cl. 17, under any 
circumstances; that sovereignty includes the right to govern all of 
the wealth within a State, (which situation dose not exist in 
Nevada wherein the federal government now claims and controls 
nearly 90 percent of the state's lands and resources); that the 
federal government cannot own lands within a state outside of Art. 
I, Sec. 8, Cl. 17. except by compact (and of course, the compact 
that governs in relation to the territory of Nevada is the Treaty 
of Guadalupe Hidalgo, which does not authorize the holding of 
sovereignty or eminent domain after statehood); and that no state 
is fully equal or sovereign until such time as it exercises 
complete jurisdiction and control over all if its lands (excluding 
enclaves) that lay within its boarders. 

More recently, the findings in the Pollard v. Hagan case, have been 
ignored; or, some might even say, overturned. But, there is no 
overturning original intent. The Constitution of the United States 
is the Supreme law of the land. The original intent of the 
Constitution is not unclear. The intent of the founders can be 
found in their writings, in the records of the constitutional 
debates, and in the federalist papers. Most of the earliest court 
decisions reflect the founder's original intent. The Pollard v. 
Hagan case is one of those. As Judge Clel Georgetta said in his 
book, Golden Fleece of Nevada, the holdings found in the Pollard 
case have never been specifically overturned. The findings therein 
are as pure today as they were at the time of the decision. 
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Unit.d Stat•• v. Midw••t Oil Co. (1915), (a•••rv.ticm. aDd 
Withdrawal.) 

Understanding the Midwest Oil Co. case is extremely important, for 
it illustrates more clearly than any other case, the history of 
the Court's sanctioning of federal reservations; military 
reservations, Indian reservations, forest reserves, and wildlife 
refuges. Interestingly, the power to withdraw or reserve lands is 
by authority of Article IV, Section 3; the courts have not held 
otherwise. 

On Feb. 11, 1897, Congress passed an act which provided that, "AII 
public lands containing petroleum or other mineral oils, and 
chiefly valuable therefor, have been declared by Congress to be 
"free and open to occupation, exploitation, and purchase by 
citizens of the United States ... under regulations prescribed by 
law. II 

Regulations adopted pursuant to the act permitted exploitation and 
location without the payment of any sum, and as title could be 
obtained for a merely nominal amount, many persons availed 
themselves of the opportunity and many areas were explored and 
developed. This concerned many (within bureaucracy) who did not 
agree that oil production by private interest was best for the 
interest of Americans. 

On September 17, 1909, the Director of the Geological Survey made 
a report to the Secretary of Interior which suggested that at the 
rate at which oil lands in California were being patented by 
private parties, it would "be impossible for the people of the 
United States to continue ownership of oil lands for more than a 
few months. After that the government will be obliged to 
repurchase the very oil that it has practically given away ... II 
and "pending the enactment of adequate legislation on this subj ect, 
the filing of claims to oil lands in the state of California should 
be suspended." 

This recommendation was approved by the Secretary of the Interior. 
Shortly thereafter, the President issued Temporary Petroleum 
Withdrawal No.5. A year later, the government filed, in the 
district court of the United States for the district of Wyoming, a 
bill of equity against the Midwest Oil Company. The government 
argued that the President, as Commander in Chief of the Army and 
Navy, had power to make the order for the purpose of retaining and 
preserving a source of supply of fuel for the Navy. Justice Lamar 
in delivering the opinion wrote: 

... the President's proclamation of September 27, 1901, is 
by no means the first instance in which the Executive, by 
a special order, has withdrawn lands which Congress, by 
general stature, had thrown open to acquisition by 

41 



The primary principles set forth in the Constitution, as well as 
those emphasized within the Declaration of Independence, are 
refutative of today's situation in and of themselves. When 
drafting the Deceleration of Independence, Thomas Jefferson wrote 
of King George; "He has combined with others to subject us to a 
jurisdiction foreign to our constitution ... " "He has made judges 
dependent on his will alone, for the tenure of their offices, and 
the amount and paYment of their salaries." "He has erected a 
multitude of new offices, and sent hither swarms of officers to 
harass our people, and eat out their substance." "He has kept 
among us, in times of peace, standing armies, without the consent 
of our legislatures." 

A most precious attribute of a free people lies in their ability to 
govern the affairs of their everyday lives with little outside 
interference. The people's right to municipal government has been 
striped from us by a multitude of new forms of jurisdiction which 
are exercised independent of our Constitution. The natural 
resources which lay within our State and our counties by reason of 
our Constitution and statehood are ours to govern. Our lands and 
our resources do not belong to the Nation or the world as a whole. 
To hold otherwise, is to leave our people without freedom and 
without security. 
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