ECO-VILLAINS?

No — just pawns in the federal land-grab scam

is prisen 10 number ix 27445-
H 037, His name is Wiliiant 8.

Ellen. On November J0th of
last year, aler losing a tiree-year legal
battle thar pined him against the United
States Jusice Deparuneat, the FBI, the
Ay Corps of Enginers, the Soil and
Conservaian Servic2, and the Environ-
menial Proteclion Agency, Bill Ellen
gmierad 1the Peiersburg Cotrectlional
Camp, a federal prison a1 Pelersburg,
Virginia.

In ke closing days of 19%2, thou-
sands of petidons, letlers, phone calls,
and telegrams poured into the White
House appealing o President Gearpe
Bush 1o pardon Ellen. The pardon ¢ffon
was orpanizedd by the Fairness to Land
Cwners Committee (FLGC) and Alli-
ance for America, organizations Ret-
working with property owners groups
nationwide to defend property righrs.
But the United States governmen! had
expended enonnous regourcay — roan-
power, ax dollars, and politeal capi-
tal — o put this dangerous felon behind
bars and President Bush was not abaut
Lo release this menace 10 seciary st Lhe
behest of some molley, misguided
letter-wriling campaigr.

What kind of heioous cArminal i3
Ellen that authoritiee would devide w
throw the Tuil weipht and pawer of the
Iederal government inte the effon 1o
bring him down? A wop lienlenant i
Mafiosa don John Golt or Colombian
drug kingpin Pablo Escobar, you guess?
Nuot even clase. An Iragi-patd assassin,
mass murderer, car-jacker, or kiddy
pom ringleader? Wrong again,

Ellen is not the kind of mnar goe usu-
ally assaciates with "Amerca’s Most
Weanled,” Bul o the powerful environ-
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menial Iohby that apparcoly controls
the Justice Department's prosécution
priority list. the Bill Ellens of this world
are vicious “enviroomental criminals™
wha tank 1o the “Public Enemy Num-
ber 1™ calegory.

The 47-year-old eco-villain ways van-
victed in Janeary 1991 an five ol six
counts of violaling Section 404 ol the
federal Clean Waler Acl by desiroying
wetlands withour 3 lederal penuit. Traly
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dastardly acis deserving of the harshest
punishmeni say the green crusaders.
Tes. filling 2 wetland is very serious
s1ufT these days. 1t conjures up ugly im-
ages o preedy capilalists bulldozing
the Everglades, dumping tons of mer-
cury inlg pristing ripanall ECOSYRIEms,
ar paving over the last aguanc habiwat
of the spowy egret and the furbish
lousewiort.

Bui that jsn't what Eller was daing.

WILLTAM F. JASPER
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Indeed . Bill Ellen was creating wel-
lards. Yes, Hill Cllen was consrucing
A waterfowl sanctuary, complete with
duck pends, marshes, and wetlaind veg-
clauion — on whae was previously dry
land. He was planning “to create duck
heaven.” For this “crime"” he is now
serving ume in the federal slammer —
a5 g welland destroyer. Comlusing? As we
shall see, there 15 very litde in the ab-
surdly convoluted and muddled federal
wellands policies Lthat isn’l confusing.
B 1987 when he accepred a job

creating wellands on the 3,200
acre Maryland eslate of weallhy New
Tork commodilies lrader Paul Tudor
Jones. Jones bad in mind o create, as
the cenlemicee: of his estae, a 103-acte
wildlile sancruary that would atiract and
supporl geese, ducks, and other wildlife.
Ellen, a conservalionist and nuarine en-
gineer, was hired to supervise construc-
tion of the waterfow] habitat on uplands
that were 80 dry water had to be sprayed
on the soil as a dust suppressant when
work crews began mowing dirt around.
Ellen conselted frequentdy with local,
stale, and federal agencies, including
the Army Corps of Engineers, the Soil
Conservation Service, the Maryland De-
pariment of MNatural Resources, and the
Dorchester Courly Planning and Zon-
ing Board. He oblained over lwo dozen
permils and hired envirenmental con-
sullants Lo complele ecological survevs
of 1he properly Lo make sure nu wel-
Iands were Nlled.

In 1989 the Buzh adunmsiralnon re-
deline! wellands. Crvermeghl the woal
“welland” area in Dwrchesier Couny
Jumped Trop BN} gores (o 259 INK]
acres. ¥irlually the enltre county had
been declared o wetland. The Army
Crrps senl Jones o cease -und-desisi ar-
der o all work 24 the estzte. On March
3989 Army Corps officiat Alex
Delpas and Sl and Conservation Sor-
vice wellands expert Jim Brewer visuited
the Jones estate and ordered alf wark
shut down

Ellen nnmediately shut down all
work al \he sancluary excepn lor con-
mction on 1he minagement complex,
a three-aere site where a couple of
houwszs and 2 kennel were under con-
stmetian. He pointed oul 1o Dolgas and
Brewer that Brewer had inspecied the
arra only a month previously and had
agreed Lhat il did noL conlain wetlands.

il Ellen’s trochles started in
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Work on Lhe complex was already be-
hind schedule and Ellen was lacing pen-
alies fromn archilecls and contraciors il
he delaved luriher. Ellen wxd the two
regulalors he could have another wel-
lands survey done by an independent
consultant within 48 hours and would
shuy down work on the cowplex if the
survey showed Lhat the area did indeed
include wetlands, Bul he did not wanu o
shul down and treak contractual cbliga.
lions, only 10 Tind that 1he Tedesal
government's fickle paper shullers had
goofed again. (As the judee presiding
over Ellen’s inal noled; *The aci thal a
povemnmmenl einploves says a permil 1y
reqetired does now necezsanly mahke N
£0.7)

According r Ellen, Dedgas wouldn'l
accept the oifer for a new survey and
“gol in a huff, jumped back 1n his irock
and lell.” Ellen went i a phone anJ
called the landscape archilecl whe was
he overall supervisor ol Jones” project.
After 1alking io the archieel and recon-
sidering Lhe maner, Ellen decided wa
comply with the Corps erder. He tald
the foreman 10 halt the project. [t was
toe late, Two truckliads of clean fitl din
had already been dumped on che dry
ground of 1the work site. That was
encugh o cost Ellen his freedam.

sqmilar (ate pocentially awaiis
A millions of propeny owners

and contmacilors who have the
mislorune Lo gel stuck in the wellands
guagmire, a nightmarish polilical quick-
sand of everchanging regulations, deli-
nitions, and rulings. There is not an
aciual federal wellands law. The federal
government claims jonisdiction over so-
called "wellands™ under Section 404 of
the Clean Waler Act of 1972, which
makes il illegal 1o discharge dredged or
fill malenal into “the navigable walers
of the Unired Siaes"” without lirst ob-
laining a permil ltem the Army Corps
of Erngineers. Federal aulhority over
*navigahle walers™ is asserted under Ar-
licle 1, Secrion 8 of the U5, Conglilu-
lion, which granls Congress power "o
regulale cominerce ... among Lhe several
Srates.”

W ellands were nol even mentioned in
the Clean Water Act. Regulalion of wer-
lands has come through judicial and bu-
reaucrati¢ usurpanoen. In 1975 the
Dhiserict of Columbia Circuil Coun of
Appeals mled in Nanaral Resources De-
ferse Councif v. Calloway thal the 1972

legislalion periaingd nol only to the
nation’s bays, lukes, sireams, and nivers,
but e wetlands that drain into Lhiose wa-
lerways. This sounds reasonable on Lthe
surface, since 1oxing dumped ino wel-
lands draining inle Seclion 404 walers
rught end up pelleting our rivers. Buai 1
has provided an avenue for lederal en-
croachment and regulation lar beyond
anything reasenubly infered Irom the
wording of The law.

The Avmy Corps of Enpinesrs defines
“walers of 1he Uniled States™ o include
“all walers which are curmently used, or
we e used 1 the pasi, or may be suscep-
able 1 use in 1mierstale or foreign com-
merce .. Inbuanes |af such warers] ...
|and] wellznds adjacent to [such] wawers.”

Bul kow does this apply Lo isolated
wellands? Mo problem. The lederal
regulatars simply used ducks, gesse,
and other migratory Birds — “interstaie
waterfowl” — as their nexus for “inter-
ilale commerce.” And since virtually
any water hole i3 a petential habiat for
these federally repulated feathered
{riends, the Corps' jurisdiction is ex-
panded o cover every puddle in the
country and its surcounding wetlands.
Every Lime il rains, svery LLme a fver
hank overllows, every time a farmer
turas an his erigalion waler, new
regulacable “wedands™ are crealed. [n
(act, says Senator lake Garn of Ulah,
“We are pominyg o the point where you
won'l be able 10 spil on the ground
wilhow! the Army Corps of Engineers
coming up behind you and declaring i1
a weiland.”

Bul what constilutes a welland?
There is no political or scientific cun-
sensus today on whal is a welland, says
attorney Mark L. Pellot, author of
Grand Theft and Petit Larceny: Prop-
erty Rights in America, "The term "wer-
lands’ itself is nol a scientific term and
only began appearing recently in scien-
tific literatere,” Pollor 1old T NeEw
Anerican. “But il s being defined and
applied in oulrageous ways by environ-
menlalists, politicians, judges, and bu-
reaucrals lo deny properly owners their
rights guaraneed by the Constilotion "

Under the Carler Administration,
wellands were delined as areas llooded
or salurated with ground waier oflen
enough thal, under normal ciccum-
slances, they would suppon “vegetation
typically adapted for life in saturaled
30il eonditions.” The definition empha-
sized thal wellands were limiled “io
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paly aguonic areas” — i.e. bogs, swamps,
and mamshes. That alone was a good-
sized bite of new federal power.

Buu that didn'e satisfy for long. Since
then delnitions bave changed drasti-
cally and have extended Washington's
junisdiction aver vast areas of dry land.
Wetlands are now delinesied by three
highly elasuc technical faciors: hydral-
opy [the weilness of the s0il), 1he pres-
ence of “hydne” seil (usually sail with
a peat, muck, or mineral bascl, and the
presence of hydrophytic vegewation
{plant vaeiies thai wolerale standing
waler or wateringged soil).

The land grabbers reglized thal Lhe
wetland vegelalion paramelers pre-
sented limitess possibilities. The Corps
ol Enginears, _which iz in charge of is-
suing permits for all activilies on wet-
lands — with the EFA holding vew
power — developed puidelines using 3
classification sysiein of lve plant ypes
o help disiinguish swamp vegelaiion
from that found on dry land. )i is those
guidelines, which have evolved inwo a
list ol zome 7,000 “indicator species,”™
thal have been osed by the Cormps and
the EPA 10 wreak havoe with propeny
pwners. The vegelauon goidelines wers
incorporaled ino the Federaf Manual
Jfor Mendifying and Delineating Jurts-
dictienal Werlgndy. This has provided
the regulatory socialists with defining
parameners sufficientdy broad and arin-
rary 0 clam jurisdictional control over
not anly every wud poddie in the coun-
try, but over complerely dey land tha
could not be considered wetlands by the
furthest stretch of the 1magination. Eu-

reka, bureascrat heaven!
I “lacullative vegetation” — plamt
species thal appedr in aplands

as olien as wellands — as a wetland-
delining parameler. The presence of
Kentucky blueprass, polson ivy, impa-
Itens, ash trees, dogwood bees, or any
of hundreds of other (acullative species
now provides the lederal wetlands ge-
stapa with suffcient cange w roin your
day — and your life. According 1o Rob-
ert Fierce, a former Corps of Engineers
regulaler wher helped write Lhe guide-
liner for Section 404, the vegelation pa-
ramerers have been ransmogrified into
completely nomiensical and tyrannical
policy. One of tbe most commen facul-
tative plants, he notes, is the red maple
tree, which can grow in standing wa-

he EFA ingisied on including
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Elfen’s unjust conviction has meant herdshlp for hlw yourg tamlly

ler — or on the op of a mevnrain!
“Whal is being called 2 welland.” says
Piarce, “is nol Muactiorally difJerent
From vplands.”

The onpginal 1989 Werlund Manuaf,
says Dr. Jay I, Lehr, a world renowped
waler scienbsl, “condemns as much g3
300 million acres of mostly private
propeny 10 a uieless Julure in spite of
the fact that it may appear high and dry
iy L upraced” eye ™

Dx. Lbr wamns that “the rank-and-hile
ciizenry, whuch has oflen been wiliing
o siand up for the nghts of swamp cnit-
ters, is being ambushed by Lhe broad
new definition of a wetland haing [os-
tered by environmentz gealois 1iis
aimed lar more al lmiline 1he nehs of
the individoal it Tavor o the Wgher
canses of "sociely” rather 1han aclually
givinig two hools [or 1he nati ve Nora and
laona of our siange new Jdry, and often
barren, ‘wellandz ' "

Woe umte you if vou should wm a
spade ol suil in 2 wetland withowt @ led-
eral pennit from the Army Corps. No
matter il tat “welland™” happens Lo be
i your wheai field, your drainage dilch,
ar your backyard. “In 99 percent of the
cuses that the Corps regelates, there is
ne threat of & rue potlutant geting 1m1o
drinking water.” says Mark Pollot, who
was a special assisiant 1o the U8, Attor-
ney General during Lhe 19505 when
these Lyrapnical policies were being de-
veloped. “Most often, the pollutant in
question is din, and usually dire dumped
on the same land it was dug Mmom.” No

waler. The UL5. Fifih Circuil Court of
Appeals ruled in Avayelles Sporismen’s
League v. Marsk (1985) \hol a “rede-
posit™ of s0il from the same sie may
consutule an unlawlul “discharge” un-
der Section d0d,

Such judicial malfcasasce has ai-
lowed the eco-nazis i run wild. Reasen
magazine assistant editor Rick Hen-
derson noled 1n a 1991 anicle thal a “re-
cenr Anpy Comps ruling suggesis Lhat
when owners pull tree stumps from Lheir
land, il any chunks of diet fall o the
siamps, thal may consbitule filling a
welland.”

O, lur 4 ral flight of fancy, iy this
incredible scenariot Suppose you're
playing a gane of szodlol baseball in
your paslure, which by curment defimi-
tons is deermned 2 welland. You sep op
o the plaie and, 1o 1ypical baieball
rlual, ap the din ofl your cleas with
the end of your bai. As that trace of “hy-
dric s0il" hits the gmownd, an EPA-cral
jups oul frem behind a (aculiative
shrwb and viles you for a lechncal vie-
lagon of Section 404 — “hlling” with-
el a permit. Ridiculous, yoo say?
Absolutely — but government policy
nonetheless. According Lo the lale War-
ten Braokes (*"The Suange Case of the
Olunying CGeese,” Forbes, September 2,
19913, that is 1he scenaro defense attor-
ney John Arvens laid our for one of the
EPA's experls dunng cross eaaminalion
in 1 wetlands tnal. Yes, admived the
EPA-cral, you would 1echnically be in
viglatzon of the Clean Water Act!

23



oun hegin Lo appreciale the
Y pickle Bill Ellen war in. For an

even better appreciation, con-
sider this courtroom colloquy on duck
scalology belween Judge Frederic
smalkin of the U.5. Disincl Courn in
Baltmore and Charles Rhodes, one of
the EPA’s top wellands expers and a
siar wilness (or the proseculion apainst
Ellen. Judpe Sinalkin was puzzled. ls i
ool true he asked, thal Ellen was replac-
ing dry, Torested “wellands™ with duck
ponds?

*The sanctuary pond,” replied Rhodes,
“is designed 10 have a large concenlra-
Hon of walerdowl, and belore the resto-
ration plan was implemented, all that
lecal material [from the ducks and
gerse] was geared (o be discharged right
inlo the wetlands, whereas now il is ac-
tually designed o go through like a
ireaiment sysiem through the wailands,
5o that would have a negarive impacl, a
waler quality impact.”

Judge Smalkin, not being 2 wetlands
“gxperl,” and, apparently, nol sure he
hadn't 1missed sonething in the explana-
Lion, asked incredulously: “Are you say-
ing thal there i= pollution from ducks,
{rum having waterfowl on a pond, that
pollutes the water?”

Ta which the EPA’s Rhodes replied:
“Your honor, when you conecnirale a
large number of ducks —"

Judge Smalkin: *Have you ever been
on the Easiern Shore, Mr. Khodes?™

Rhodes: “Yes, your honor.”

Smalkin: “Aren’l there ponds naw-
rally that have large concentmlions of
ducks and geese?”

Rhodes: “Yes, your honor.”

Smalkin: *Are they polluted

Ehodes: *Your honor, a lot of those
are udally flushed.™

amalkin: “A ot of them aren’t.”

Ehodes: “Yes, your honor.”

Smelkin: “Aren't there a lot ol fresh
waler ponds?”

Rhodes: “Yes, your honor”

Smalkin: “And is it apainst the law o
have ducks and geese on them™®”

Rhodes: “No, your honor.”

You begin 10 see (he precise science
and complex nuance of these cases! So
how did the governmenl deal with this
fragile ecosystem Lhat was so delicale
Bill Ellen had ta be thrown in the
slammer for building a lew ponds that
might encourage oo many ducks 1o
poop Lhere? Why, the Army Corps sim-
ply brought to dynamite 1o blast a 400-
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yard channel lo connecl the offending
ponds to the Atlantic Ocean's sally
brine in Chesapeake Bay, ol course.
Trouble is. that brlliant scheme back-
lired. Yes, the Corps” eager beavers
succeeded in blasting lons ol the pre-
cioug habitat 10 smithercens and mining
din clods all over the sumounding area,
Bul wher the dust and sinoke cleared
the propased “channel” had not maten-
alized a3y planned.

So Lhe povernment double-domes
brought in 2 backhoe and other heavy
equipinent 1o linish the job. Jusl your
Lypical sledge-o-matic solution [rom the
we-know-what’s-best-for-the-environ-
ment bureaucrats. Like Procrusies, the
mythical Greek figure who stretched his
ruests or sawed off their leps (o fit his
brd, the government had forced man
and nature w fit its Procrustean dictates:
Bill Ellen was in the hooscgow and the
non-wet “wetland” was remediated.

To U5 Attorney Breckennidge
Wilcex, who headed the crusade o jail
Bill Ellen, the coaviction sends “a clear
meszage Lbar environmenial criminals

Pozegal thought he had left oppressive
government bahind in native Hungary

will, in Fact, go to jail” Indecd, be said,
“those who commil eriminal énvieon-
mental insults will come 1o learn and
appreciate the inside of a federal correc-
tional facility.” The government wanled
a prison erm of 33 months, but Judpe
Smalkin sentenced the “scofflaw” 1o the
minimum e allowed under the con-
gressionally-mandated  scatencing
cuidelines: six mamths tn jail, lTour

months of home detention, and one yesr
of supervised release,

Bill Ellen is hardly your iypical eco-
villain. A lilelong conservalionisl and
environmenlalist, Bill and his wife
Bonnie have run a nonprolit animal re-
habilitation center called Wildeare on
their seven-acre farm in Mathews
County. Virginia since 1986, They luve
saved over 2,000 injured ducks, peese,
hawks, eagles, egreis, deer, and other
arimals. They were contributors to
Greenpeace, the World Wildlife IFund,
the MNational Wildlife Federation, and
the Audubon Society. Lol she became
a mother, Bonnle can the county’s ho-
mane sociery. To suppor his family and
the always growing menagerie af
usture’s unfonunates, Bill has worked
as an environmenlal consuftant. For sév-
eral years prior he worked a5 3 siale
wellands regulitor.

Bill's incarceration means both eco-
nomic and emoanonal hardship for
Bonnie and Lthe couple's (wo young
sons, bt she's “sure that we™ll make il
through,” she Lold "'THE NEw AMERICAN,
Wolumeers from throughout the county
art helping with the animals_ Friends,
family, and (oial sirangers have helped
wilh imponant moral support. “My hus-
band pays for all cur animals’ feed and
some ol it, like the fawn’s milk, is very
expensive. Without Bill's income i1’
very ough ™ Then there’s the mongage
and legal expenses, of coorse.

B severe as thal meted cut Lo

fellow enviro-ceiminals John
Pozsgai or Qcie and Carey Mills.
Pozsgai, a self-employed mechanie, was
sentenced to 27 months in prison and a
fine of $202,000. His crime: cleaning up
thousands of tires and rusting car pars
that littered the propeny he had boughl
for the purposc of huilding a new repair
shop. After removing the ons of junk,
he spread clean fill din on pan of the
site, an activity thal stawe officials told
him required no permit (see THE NEW
AMERICAN, June |, 1992, “Met Loss of
Freadom'™). Bul lederal officials said the
presence of “skunk cabbage™ and
“sweel gum lrees” made it a wetland.
He spent nearly two years in Allenwood
Federal Prizon for his “erime " Mow out
ol jail, John Pozsgzi must sull katile the
envirocrals Lo gel permnission 1o build an
his own land.

“11"s destroyed our business, it’s been

ut Ellen’s punishment is not as
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absclutely devastatiog 1o our lamily, -
nancially and emouooally. ™ Pozsgm’s
daughter, Victoria Pozsgar- hhuoury, said
ol the prolonged strupgle wnoa recent
ielephone interview with THE NEw
AMERICAN. “No American Tamily
should have 1 porhrough what we have
gone through.” The experience sorely
Iried Mr. Pozsgas fauh in the Amen-
can system of justice, ane of Lhe allrac-
tions thal had led him to ilee 1o this
couniry Jrom 1iungary in 19536,

“When you pul din on top of doy din
in your vwn back wvard, where Lhe waler
lable 15 nine feel belovwe the pround and
they throw yiso in prison, whal kind of
justice do we have™ Mrs, Pozsgai-
Khoury asks. "My [amily escaped Irom
a communist country where the govern-
meaf can take your land away and came
ta Americy where (hat kind of thing js
nai supposed o happen. IUs as though
the povernment is rying 1o make il im-
passible for the povale cilizen 1o own
properly, of o enjoy the freedom and
prospenty thal cownes From owning your
irvewn Lapd ™

“aAll we have been sayiug.” says
Pozsgai-Khoury, "5 "Na copliacation
wilhoul comipensainen,” which 13 wlhat
the Fiflh Amendment vl the Bell of
Righls guaranlees us " Indeed it does.
The “supreme law of e land,” which
every public offval swears 1o delend
and protecl, declares “No person shall
ba .. deptived of lile. liberly. ar prop-
criy, withoul due process ol law; nor
shall private praperty be taken lor pub-
lic bse withoul jusl compensation. ™

Under Anmwnean constilulional law, ol
the governtiend lus & compelling need
o [and -— lor, say, a military base or a
prson — il May exercise ity power of
enunent domain and compel un owner
Lo sell, but the owner muse be paid a
Ulust COMpEntatien ™

¥With the nge ol envimenmental regu-
lation, government “rakings” has laken
o0 new meaning. Lo most indaoces Lthe
envire-regelators do nol lake privale
properly outright, But they ollen rego-
lale i1 use so tightly that it becomes un-
usable to the owner. Designations of
privale property as wetlands, endan-
gered species habitat, natural landmark,
of natonal park land are prime ex-
amples of this kind of taking.

Fortunalely [or property owners,
some long-awailed judicial reliel came
lasl vear with the U5, Supreme Court’s
ruling in the case of David Lucas. In
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1986 lLucas purchased two lols In
ceastal South Caralina, In 1983 Lhe
slale’s new coaslal zoning law elTec-
Lively barred him (rom bulding any
structures on his property. Luecas filed
suil against the siole seeking compensa-
tton [or the los™ purchase price under
the: Filth Amendmenl’s 1akiigs chause.
In & landmark decision on Juuve 29,
1992, the U.S. Supreme Coun ruled in
Lucas’ lavor.

Justice Antomin Scalia, writing for the
Cour, said in the decision, “affirma-
lively supporing a2 compensalion re-
quirament, s the Mact that regulations
that leave the owner of land withoul
cconamically beneficial or prodoctive
options for it use — typically, as here,
by sequining tand o be lefi substantially
i 115 natural itate — carry with them a
heighiened risk thar privaie pmpeny is
being pressed imo some form of peblic
wervice under the puize of miligauwng se-
ricus poblic harm.” Prepercy rights ad-
vocales have jusily hailed the Lucas
decision as a greal viclory, bul vecog-
nize that it is only a battle 10 a long war
that currenily involves millinns of Teal
and polential casualiies — properiy
owners whose livelihoods and life sav-
ngs are al stake.

Lthe father and som leam was sen-

tenced 1o 21 months in the peniten-
tiary and fined $5.000 for cleaning oul
an existing drainage diwch and placing
fill din on part af their half-ace parcel
of land tn Sania Rasa Caunty, Florida,
Their activines had been authorized by
the state Depanment of Enviconmental
Regulatwn and consuimed no threat 1o
wan or nature. The sae DER sa@d (he
area they were DGlling, o build 3 heuse
lor Carey, was uplands. The Army
Cowps sard il was wetlands.

The Millses finished heir prisosn lerm
in Mavember 1990, Bul their ordeal
wasn’L over. In March 1991, the govern-
ment wenl Lo courl claiming the Millses
had nol reslored Lthe propeny within %0
days af their prison release, a lemi of
their probation. The Millses ciaimed
they had complied. The judge sided
with the delendams. He noted that the
Corps-mandated “restoration” had leli
the lots in question "totally denuded and
ugly™ and that further “restocation” as
demanded by the Corps would destray

the property’s value.
In his ruling in Lnited Siaies v Ocie

In the case of QOcic and Carey Mills,

Milly and Carevy O Miffs, hudege Roger
Yinson of the United Siates District
Court [or the Narthern Disinct of
Florida wrme:

Aler having heard all of 1he evs-
dence and having personally in.
spected Lot 20, 1 find what the
elevation of Lin 200 is now al, or in
some inskances. below, the eleva-
lion as it existed in December of
Y985, The Governmenl’s conlen-
uon that wen inore inches ol soil
nred 10 be remoyed from Lot 20
wopld resultin lumong Lot ) into
& pomd, an undesirable condition.
The ol 1s rovw tolally denuded and
ugly_ in sark comirast 1o ihe beau-
tiful 1ot that existed prior to 984,
Although there are detectable
amounts of clay remaining on the
lat, I find that the defendants have
mel the requirements of the site
restovation plan insofar as it applies
Lo the elevation.

The diwch lying between Lois 20
and I9 is now a slagnant pond. 1t
needs 10 be funher Glled, and al-
liywed 1 [enclion as a natural deatn
nie Rasl Bay.... In sum. hawever,
L find that both Jdefendgnts have
substantially complied with the site
restoralion plan which was re-
quired as a condibon o thelr super-
vised release. The pelinon for a
finding of a violalion of their su-
pervised release condition is, there-
[ore, DENIED.

“God works in myslerions ways,”
Ocie Mills said alter Judge Yinson's
ruling. “And | hope in some ways he
uses my rusery and the ordeals I've put
my family thraugh in the best interest of
preserving freedam and property rights
throughout Amenca.” But the Millses’
Lribulalions are pol over yer After the
Millsed” eoun victory the Amiy Corps
issued sill another cease and desist or-
der 10 keep the perseculed property
owners [rom continuing work on their
land. The Staie DER alse sued then,
The courls reled againsl the staie,
Florida appealed and last again, Ceoie
and Carey are now pressing a 3215 mul-
lion civil lawsuit against the federal
povetnment and are suing to have 1heir
criminal convictiom (for which they ai-
ready served the time) sel aside 1o clear
their records.

As one might imagine, the Mills fam-
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ily hasi paid a heavy price. "1 olally de-
sioyed uws financizlly since il put both
breadwinners in jail,” Ccie Mills inld
THE New AMERICAN. " And all the while,
of coures, the government was able o
use our lax dollars againyt us.” The fam-
ily has been conunuously an the verge
al losing their home. ur bankcr has
been very good and understanding of
our situalion and worked om an ar-
rangemnent for us just 1o pay the inver-
esl.” says Mills. While they were in
prisen shey were zble 10 get by Mol
barely"} though a number of Litnes they
missed 2ven he inlerest payments.
“We've been just 2 step ahead of fore-
closure, hanging on by the skin of our
\eath, you tmight say.'™

o lhe thowsands of members of

I properly rights organizations
across the country, the Ellen,

Mills, and Pozsgai [ainilics are heroes.
and symbels of the injustice thar [and-
owners all 100 clien face when con-
fronted by Jederal land use policies. But
0 governmeant eco-zealots like Lauce [
Wood, assistant chief counse!l For envi-
rpnmental law and regulatory programs
fur the Army Corps of Enginecrs, they
am “egregious scofflaws” who descrve
no sympathy, At a San Francisco cone
lerenee on “Regulatory Takings™ spon-
sored by the Pacific Legat Foundation
last year, Wood unblinkingly defended
the povernment’s howading of Ellen,
Mills, and Pozsgai. “The fact is™ said
Wood, “that criminal prosecutions are
only brought against the most egre gious
scofflaws, individuals whe repeatedly,
fiagrandy thurmb their noses at the law."”
Morenver, said the Comps’ alininey,
“my study o the Pozsgai case, Bill
Ellen’s case, the Ocie Mills Case, the
universal tule seemy 1o be that anly
when Lthese individoals perform as
scofflaws, thumbing their nose at the
law, and in the case of some of 1these in-
dividuals, delying federal court orders
thay hey stop illegal hll aclivity, do they
receive (ederal prosecution and (he
Judges throw the hook ae them.” “$o
how much svmpaliy you wanl 1o have
{or people who vinually inviee this kind
of coiminal schion is up o you,” Wond
continued. "But [rom wha V ve seen of
these cases. Tor their own ideslagieal
ceasans [Lhey have] brought this kind of
prosecudon on themselves. They have
1aken this kind of illegal and imtspan-
sible aetiens |sic] and thay must Face the
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consequences.”

Those wha lake Lthe tiine 1o sludy the
above cases and many similar cnes
acrss the caunry are more likely 10
conclude that it is government olhcials
fike Wood who are Lthe eprepious
seoflaws, thuubing their noses at due
process and Lhe rights of law-abiding,
lax-paying cilizens. And Wond's col-
leagues in the Jusiice [epanment who
are throwing Alnericans 1o jul (or al-
leged violalions of thest idiowe regula-
nons know that they are involved in an
enornmous scam. Evidence ol this
knowledge includes a January 1989
memorandun Trom Assistant US. Al-
torney General Stephien Markhani con-
cerning one ol 1the governmant’s
wetlands cases, After repeatedly admut-
ting that federal wetland pelicies are
built an legal quicksand, the memo con-
cludled: “The Corps and the ET'A appear
0 have circumvented the Constitouen's
nruirements ... and the lederal and cic-
Cuil COUMs have not correcled them,™

The Army Curps and the EPA would
have vou beleve that the Ellen, Milis,
andl Pozsgal cases & rare exceplions,
that mosi landowners breeze through
the pormil process without o hitch, The
pernul process has been streamiined and
95 percent of applications are approved,
allicials ¢laim. Joumalists accepl these
stal;siics wneritically and parrol them e
show that wetlands policies are nol as
Oners a8 propeny ownery claim. Have
the bureaucrals streanilined the process?
“In their imaginations only,” says
Yicloria Poxsgai-Khoury, who bas be-
come an culspoken leader in the prop-
erty rights movemenl “For the average
proparty ownaec il's praclically impuos-
sible 1o ger through the maze.”

Margarel Ann Reigle agrees. When
Mrs. Reiwgle retited as vice presiden of
finance al the New Yark Dty iews and
moved with her husbard wo Dorchester
County, Maryland, becomirg a crusader
was the furthest thing from her onind.
But when she saw the devasanng effect
of the wetlands policies on her neigh-
bore, she lounded the Faimess 1o Land
Craners Comminee 1o fight back, help
landowners, and lobby Congress. Since
ils baginning on July ird of 199} the
group has atiracted 11000 members —
“abused landiwners™ — from 43
slates, T “Most of our members — b
ably 90 percent — are wetlands rases,”
she ways. And that is qust the Lip of e
icebery Property rights groups have

sprung up in every slate. Faced wiih Lhis
growing rebellion, EPA chief Willlam
Reilly admiued in March 198! “Every-
where | traveled T heard a local wetlands
harror siory — not just from [armers,
but from developers and respectsd po-
litical leaders.”

Those who are hoping for regulatery
relief from Redily's replacement, Carol
Brownes, should ik to Ocle Mills As
head of the Florida DER she was any-
thing bul a champion of property dights,
That Clinton reportedly named her 1o
the wap EPA post on the recommendaion
ol her “good friend,” Vice President Al
Ciore, should also speak volumes about
her deep green bonafides.

The opporenity 1 abalish the wet-
lands gestapo s Fast approaching. One
ol the issnes likely 1 be scheduled Tor
early consideralion in the pew Congress
is reagthorization of the Clean Waler
Acl. The preservalionist fanalics will be
inbhying aughtily for far inore suingent
and ahusive “welland protecuon.” The
Capmol shuuld be swamped wilh letiers
and telephone calls [rom eamest con-
stitwents demanding that their congres-
sicnal representalives got Washinglon
out of the wellands regolawry business
allogether. W

* The [ull story of Lthe ¥allses” saga is todd in thewr
soor-lo-be-reieansd ook, Shadow ar Earl Bey
Cicie Malls wan be canlacted at his Amesnican Eav
ronme ok Founddlan, felephonke (904 § 930008

1 FLOC, 1730 Garden of Eden Romd, Cambndge,
MDD, 21813
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